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THE INTERNAL AFFAIRS OF ASSOCIATIONS 
NOT FOR PROFIT 


HE bitterness of a dispute is apt to be inversely proportion- 
ate to the area of conflict. Family rows are proverbial for 
their violence. A similar acerbity pervades quarrels in clubs, 
trade unions, professional associations, secret societies, churches, 
and educational institutions. Even a decisive defeat within the 
organization does not always discourage the losers. Their blood 
is up, and they are almost sure to carry the fight into the courts, 
hoping for better fortune on a fresh field of battle. What wel- 
come should such suits receive? Corporations, partnerships, joint 
adventures, joint stock companies, and business trusts are fre- 
quently the objects of judicial control, but their business activities 
naturally cause public concern, and the bodies which we are con- 
sidering exist for other purposes than making money. How far 
should the state consent to settle through its courts the internal 
affairs of these non-profit-making associations? * 

A typical example of such internal disputes was presented by 
the expulsion of Colonel Dawkins in 1878 from the Travellers’ 
Club, of which he had been for more than twenty years a member. 
That case,’ which led to the judicial statement of several widely 





1 In addition to the citations in this article, see the authorities and references 
in Pounp, Cases ON EourraBLe RELIEF AGAINST DEFAMATION AND .INJURIES TO 
PERSONALITY (Chafee’s ed. 1930) 87 et seg. Pound, Equitable Relief Against Defa- 
mation and Injuries to Personality (1916) 29 Harv. L. Rev. 640, 677, discusses some 
of the problems of this article, and the writer is also indebted to suggestions in 
his lectures. Professor Frankfurter has kindly supplied citations on administra- 
tive law. 

2 Dawkins v. Antrobus, 17 Ch. D. 615 (1881). 
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accepted principles of law, may serve as the focus of our prob- 
lems. The colonel had not confined his militancy to the field, and 
this was by no means his first controversy. His career in the 
Coldstream Guards had been enlivened and then abruptly termi- 
nated by a succession of altercations, beginning in 1859 with an 
undeserved reprimand from his superior officer, and ending with 
two courts martial in which he was the central figure. The second 
of these retired him in 1865 on half pay, condemning him as an 
officer but not as a gentleman. But the colonel had just begun to 
fight. After failing to get his commanding officer, Lord Rokeby, 
court-martialed, he sued him unsuccessfully for false imprison- 
ment and conspiracy to reduce Dawkins’ rank.* A year or two 
later he tried an action of libel against his previous commanding 
officer, Lord Paulet, for sending a damaging report about Dawkins 
to the adjutant general.‘ Losing again, he brought an action of 
libel against Lord Rokeby for his testimony against the colonel 
at one of the courts martial.° After a third series of defeats in 
every court up to the House of Lords, the colonel sued three 
members of the final court martial, including Prince Edward of 
Saxe Weimar, for conspiracy in reporting to the commander in 
chief that Dawkins was unfit for his military duties. For the 
fourth time, judgment for the defendants. 

Thus was our law of torts enriched through the colonel’s per- 
tinacity. Although the public would regard Dawkins as a quar- 
relsome nuisance, and the psychiatrists would classify him as af- 
flicted by the litigious variety of mental disease,’ we lawyers 
should think of him as one of those all too rare benefactors of the 
law praised by Von Ihering in his Struggle for Law,° who at the 
cost of great inconvenience and expense to themselves establish 
fundamental legal principles by big lawsuits over small claims. 
Yet so little recognition has been given him that he is absent from 
the Dictionary of National Biography, and even his first name is 
unknown. 





3 Dawkins v. Lord Rokeby, 4 F. & F. 806 (1866). 

4 Dawkins v. Lord Paulet, L. R. 5 Q. B. 94 (1869). 

5 Dawkins v. Lord Rokeby, L. R. 8 Q. B. 255 (1873), afd, L. R. 7 H. L. 744 
(1875). 6 Dawkins v. Prince Edward of Saxe Weimar, 1 Q. B. D. 499 (1876). 

7 See SoUTHARD AND JARRETT, THE Kincpom oF Evuits (1922) 413, 563. 

8 Lalor transl. (1879). 
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The colonel’s greatest achievement in law-making was still to 
come. Two years after his final failure to bring most of the lead- 
ers of the British army to strict accountability in the courts, he 
turned author and produced a pamphlet entitled, A Farce and a 
Villainy — Heads I Win, Tails You Lose, which reflected on the 
conduct of Lieutenant General Stephenson, a member of the dis- 
astrous court martial. Dawkins enclosed this pamphlet in a wrap- 
per marked, “ Dishonourable Conduct of Lieutenant General Ste- 
phenson,” and sent it by mail to the general at the Horse Guards. 
Now the general was also a member of the Travellers’ Club, and 
the matter was soon brought to the attention of the club commit- 
tee, which under the rules had power to find “ the conduct of any 
member, either in or out of the club-house, . . . injurious to the 
character and interests of the club.” After Dawkins had first 
refused to explain and then refused to resign, the committee made 
such a finding of injurious conduct, and thereupon called a gen- 
eral meeting of the club, which expelled the colonel by a vote of 
108 to 36. Dawkins then sued the club trustees and the com- 
mittee for a declaration that his expulsion was improper, and for 
an injunction restraining them from interfering with his use of 
the club’s buildings and property. For the last time he lost his 
case, but he obtained from the Court of Appeal a lucid statement 
of the law of clubs.? And so Colonel Dawkins passed out of legal 
history. 

Any such effort to induce the courts to intervene in the activi- 
ties of a non-profit-making association raises a series of im- 
portant problems, which are not wholly solved. 


THE MEMBER’s CAUSE OF ACTION 


What is the nature of the cause of action, for which a court may 
give specific relief to members of such associations? By “ specific 
relief ” is meant any judicial order other than a judgment for 
damages — for example, an injunction, a declaratory judgment, 
or, under some circumstances, a writ of mandamus. For instance, 
on what ground should a club member in Dawkins’ situation ap- 
ply for an injunction? 





® Dawkins v. Antrobus, 17 Ch. D. 615 (1881), 
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It is obvious that a member of these associations can not bring 
his case within the recognized powers of a court of equity over 
partnerships and business corporations. In distinction from such 
business organizations, the word “ associations ” is used in this 
article somewhat loosely, but conveniently, to include non-profit- 
making groups generally, whether corporations or not. Clubs and 
churches sometimes obtain incorporation, and private schools and 
colleges almost always do so, but for the most part the presence 
or absence of the corporate form does not seem to affect our prob- 
lems. Attention will, however, be called to this factor when it 
appears significant.*° Whether the title to property is in trustees, 
or in the members jointly, or in the association itself considered as 
an entity not created by legislation (if the courts permit this), 
does not usually appear material to the decision of an internal 
dispute. 

A member of a non-profit-making association can not claim 
relief as a partner, because these associations differ from partner- 
ships in many important respects.** A member has neither a part- 





10 For the purposes of this article it will be assumed that any unincorporated 
association under discussion is not illegal, and that the property devoted to its 
objects is validly owned at least for the time being, whatever the precise form of 
ownership. See Note (1929) 42 Harv. L. Rev. 813; Scott, Cases ON TRUSTS 
(1919) 327n.; Scott, Control of Property by the Dead (1917) 65 U. or Pa. L. REv. 
527, 541, 642. 

11 Cases showing the nature of non-profit-making associations and their dif- 
ferences from partnerships include: Goesele v. Bimeler, 14 How. 589 (U. S. 1852) 
(socialistic community) ; Burke v. Roper, 79 Ala. 138 (1885) (church relief soci- 
ety); Lawson v. Hewell, 118 Cal. 613, 621, 50 Pac. 763, 767 (1897) (Masonic 
lodge) ; Curtiss v. Hoyt, 19 Conn. 154 (1848) (fire company) ; Myrick v. Holmes, 
151 Ga. 437, 107 S. E. 324 (1921) (lodge); Driscoll v. Hoyt, 11 Gray 404 (Mass. 
1858) (consumers’ codperative association) ; McFadden v. Murphy, 149 Mass. 341, 
21 N. E. 868 (1889) (benefit society); Mason v. Finch, 28 Mich. 282 (1873) 
(Masonic lodge) ; Brown v. Stoerkel, 74 Mich. 269, 41 N. W. 921 (1889) (trade 
union) ; Schiller Commandery v. Jaennichen, 116 Mich. 129, 74 N. W. 458 (1898) 
(benefit society) ; Moore v. Hillsdale County Tel. Co., 171 Mich. 388, 137 N. W. 
241 (1912) (telephone association) ; Missouri Bottlers’ Ass’n v. Fennerty, 81 Mo. 
App. 525 (1899) (business association); McMahon v. Rauhr, 47 N. Y. 67, 70 
(1871) (boat club); Lafond v. Deems, 81 N. Y. 507 (1880) (benefit society) ; 
Powell v. Waldron, 89 N. Y. 328, 331 (1882) (produce exchange); Bolton v. 
Hatch, 109 N. Y. 593, 17 N. E. 225 (1888) (stock exchange); Burt v. Oneida 
Community, 137 N. Y. 346, 33 N. E. 307 (1893) (socialistic community) ; O’Neill 
v. Delaney, 158 N. Y. Supp. 665 (1909) (trade union); Branagan v. Buckman, 
67 Misc. 242, 122 N. Y. Supp. 610 (1910) (farmers’ telephone associiztion) ; Ash v. 
Guie, 97 Pa. 493 (1881) (Masonic lodge) ; Local Union v. Barrett, 19 R. I. 663, 
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ner’s right to share in profits as they accrue nor his liability in 
solido for any losses. Indeed, in the absence of some specific 
agreement, a member is probably not even liable to contribute his 
proportionate share to make up losses. He can not, be held on | 
contracts which he did not actually authorize or ratify. Every 

partner is an agent of the partnership for the purpose of its busi- 
ness, but a member of an association has as such no power to bind 
the other members by contracts, and even the officers are not 
general agents for the association, but must ordinarily look to its 
property for reimbursement. A member, unless it is specially pro- 
vided otherwise, has no transmissible interest in the association 
while it is a going concern, by conveyance inter vivos or will or 
inheritance, and has nothing which can be reached by his creditors. 
His death does not dissolve the association, and he can not force 
a dissolution in his lifetime except by unanimous consent or at 
least a majority vote. In short, his control over affairs and his 
interest in the common property are much less than those of a 
partner, and he has little more than a right to use this property 
together with the other members, and to gain such other advan- 
tages as he can from their companionship in the enterprise. 

The incorporation of a non-profit-making association does not 
put its members in a materially different situation. They are not 
shareholders, and so they must establish some other reasons for 
equitable relief than the remedies of shareholders with respect to 
the property and business of the ordinary commercial corporation. 

A definite ground for equitable action which exists in some 
cases is the enforcement of a trust. A trust is usually present if 
the purposes of the association are charitable, as in the case of 
churches and schools, but some of the groups which we are con- 
sidering, like clubs, stock exchanges, and trade unions, are clearly 
not charitable. The validity of a non-charitable trust for a shift- 
ing body of beneficiaries is not easy to sustain.” Even if a valid 











































36 Atl. 5 (1896); Clark v. Brown, 108 S. W. 421, 432 (Tex. Civ. App. 1908) 
(church) ; Flemyng v. Hector, 2 M. & W. 172 (1836) (club); Zn re St. James’s 
Club, 2 DeG. M. & G. 383 (1852); Wise v. Perpetual Trustee Co., Ltd., [1903] 
A. C. 139 (club). See Note (1928) 41 Harv. L. Rev. 898; Warren, Voluntary 
Transfers of Corporate Undertakings (1917) 30 Harv. L. Rev. 335, 341, 3433 
SturGEs, UNINCORPORATED ASSOCIATIONS AS ParTIES TO ACTIONS (1924) 383, 386; 
Scort, Cases on Trusts 751n; Note, 4 Abb. N. C. 300 (N. Y. 1878). 

12 Supra note 10. 
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trust can be worked out, it is significant that this possible basis 
for relief is ignored in most of the expulsion cases, such as that of 
Colonel Dawkins. It is desirable, if possible, to find a more 
widely present cause of action for wrongful expulsions, which 
will not depend so closely on the nature and purposes of the 
group. 

When we turn aside from the authorities and consider the actual 
human interests which suffer from an expulsion, it becomes ap- 
parent that in many cases they are chiefly interests of personality. 
The expelled club member finds his social reputation blasted, and 
is likely to be blackballed by other desirable clubs. The former 
trade unionist is ostracized by union members. A student like 
Shelley who has been excluded from college is branded for years 
to come, and deprived of intimate associations with places and 
companions. Excommunication from a church means loss of the 
opportunity to worship God in familiar surroundings with a cher- 
ished ritual, and inflicts upon the devout believer loneliness of 
spirit ** and perhaps the dread of eternal damnation. In compari- 
son with such emotional deprivations, mere losses of property often 
appear trivial. It would seem natural that courts of equity should 
consider the desirability of remedying such injuries to personality, 
but they are hindered from doing so by the oft-repeated doctrine 
that equity protects only property rights. Dean Pound* and 
others have shown the unsubstantial basis of this doctrine in the 
older cases, and its unfortunate effect in restricting the ability of 
courts to remedy many of the evils of modern life. Injunctions and 
similar flexible remedies of equity are much better suited than a 
speculative action for damages to protect interests of personality 
when the injuries to them are sufficiently serious to warrant the 
interference of the courts.*° The trend of the decisions today is 
toward such protection, even in the courts of last resort, and an 
examination of unreported cases in the lower courts collected 
from newspapers indicates that such courts are willing to go 





18 See the chapter on Lamennais in Lasx1, AUTHORITY IN THE MODERN STATE 


(1919) 189; and the account of the last days of George Tyrrell in 2 Brunt, My ‘° 


Drartes (1921) 254 et seq. 

14 See Pound, supra note 1; Note (1922) 7 Corn. L. Q. 261. 

15 See Chafee, Does Equity Follow the Law of Torts? (1926) 75 U. or Pa. L. 
REv. 1. 
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farther than the appellate judges in frankly protecting interests of 
personality. Such press items are also significant to show the fre- 
quency with which citizens are now seeking equitable remedies 
against this kind of injury. Law in action is breaking away from 
the property limitation which still receives much sanction from 
law in books.** In spite of these modern tendencies, however, the 
time has not yet arrived when we can expect courts of equity to 
look squarely at the interests of personality involved in expul- 
sions from associations, and we are still obliged to seek the basis 
of relief elsewhere. 

Three views as to the member’s cause of action have been sug- 
gested. 

(1) The deprivation of some property interest of the member 
may be made the basis of his right to relief against an improper 
expulsion or other wrongful act of an association. This is the 
orthodox English view, which also finds some support in this 
country, particularly in church controversies. In expulsions from 
clubs like that of Colonel Dawkins, the courts have found such 
an interest in the member’s right to share in the property of the 
club on its dissolution. Dean Pound has pointed out that this al- 
leged property interest is largely a fiction, under the guise of which 
the courts are really protecting interests of personality,’’ just 
as in Gee v. Pritchard** Lord Eldon safeguarded the plaintiff’s 
right of privacy by saying that she had a property right in the 
personal letters which the defendant was about to publish. Al- 
though it is true that on the dissolution of a club any surplus of 
its property remaining after the payment of debts would be dis- 
tributed among all the members, it is probable that the instances 
in which a distribution of surplus has actually occurred are very 
few. Ordinarily a club keeps alive while it remains prosperous, 
and most cases of dissolution have taken place because the club 
was in financial difficulties, and consequently the members re- 
ceived nothing whatever. It is well recognized that until dissolu- 
tion the member’s so-called property interest amounts to very 
little. Ordinarily he can not sell it or transmit it by inheritance.’® 





16 See the press items collected in Pounn, op. cit. supra note 1, at 127 et seq. 
17 Supra note 1, at 678. 
18 2 Swans. 402 (1818). 
19 Sturces, loc. cit. supra note 11; see cases cited supra note 11, especially 
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This remote and conjectural possibility of sharing in a probably 
non-existent surplus is a very unsatisfactory basis for the juris- 
diction of a court of equity. 

Moreover, even this slight property interest is absent in many 
expulsions from associations which cause serious injury. For 
example, many leading English clubs are proprietary clubs, whose 
property is not owned by the club or its members but by a group 
of proprietors who allow the members to make use of it under 
an agreement from which they presumably expect to profit. An 
expulsion from a proprietary club may be just as bad for the so- 
cial reputation of the member as if the club were of the other 
type, but in such a case the English courts feel obliged to deny 
an injunction. The member’s best remedy is then an action for 
damages, as in the recent Bath Club Case.2° The absurdity of 
this difference in remedies between the two types of clubs is shown 
by the case of Baird v. Wells,” involving a wrongful expulsion 
from a proprietary club. The English court began by denying 
an injunction on the ground that no property interest was owned 
by the member, and then went on at considerable length to ex- 
amine the circumstances of the expulsion and to find that it was 
improper. This roundabout method served to give some pro- 
tection to the interests of personality which had been injured. 
The member’s reputation was saved from a permanent smirch, 
but he did not succeed in regaining the opportunities of enjoy- 
ing the use of the club, which would have been given him under 
the same circumstances if it had not been a proprietary club. It 
seems plain that the club member’s interests of personality should 
be the object of consideration regardless of the nature of the ciub, 
and that the real question is whether the injury to these interests 
is sufficiently serious to warrant judicial interference with the 
internal affairs of a social organization. The court’s willingness 
to decide this fundamental question ought not to depend on the 
presence or absence of an insignificant interest in club property. 

A further unfortunate consequence of the property theory is 
that the courts are sometimes so much occupied in declaring their 





Lawson v. Hewell, and Clark v. Brown. For members’ rights on dissolution, see 
(1928) 41 Harv. L. Rev. 898; (1918) 27 Yate L. J. 418; (1918) 28 id. 201; SMITH, 
Law or AssocraTions (1914) 91; Scott, CAsEs on TrusTS 380n. 

29 Infra note 56. 21 44 Ch. D. 661 (1890). 
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unwillingness to protect anything except property, that they do 
not take the time to ascertain that an interest of substance is 
actually present in the particular case before them. An improper 
expulsion from a trade union would seem clearly remediable on 
the property theory. The member is entitled to share in the 
benefit funds of the union. Apart from these funds, his oppor- 
tunity of gaining a livelihood is likely to be seriously diminished, 
especially in England, if he is deprived of his union card. This 
occupational advantage is plainly an interest of substance which 
ought to be classified as property in the sense that this word is 
widely used by the courts.” Yet one of the earliest cases of ex- 
pulsion to come before the courts involved a trade union, and 
relief was actually denied by so able a judge as Sir George Jessel, 
on the ground that the plaintiff had not been deprived of any 
property right.** Fortunately, a different view as to trade unions 
has prevailed in this country, and in England the decision has 
been virtually overruled, although the right of a trade union 
member to sue for expulsion has been considerably limited by 
legislation.”* 

The property theory is thus unsatisfactory because it requires 
the courts to base their decisions on an immaterial factor in the 
situation, and distracts their attention from the real interests of 
the member which have been injured and the true reasons which 
may make it undesirable to grant him relief. 

(2) The member’s entry into an association is sometimes said 
to give rise to a contract that the rules of the organization will 
be followed, and an improper expulsion is considered to be ac- 
tionable as a breach of this contract. This view has been most 
fully presented in two American cases,” but it finds incidental 





22 Truax v. Raich, 239 U. S. 33 (1915); Bogni v. Perotti, 224 Mass. 152, 112 
N. E. 853 (1916), Notes (1916) 30 Harv. L. Rev. 75, (1917) 1 Munn. L. Rev. 713 
Raymer v. Tax Comm’r, 239 Mass. 410, 132 N. E. 190 (1921), Note (1923) 31 
Yate L. J. 318; cf. American Steel & Wire Co. v. Davis, 261 Fed. 800 (N. D. 
Ohio 1919). Contra: Bonifaci v. Thompson, 252 Fed. 878 (W. D. Wash. 1917), 
Note (1919) 32 Harv. L. Rev. 436. 

23 Rigby v. Connol, 14 Ch. D. 482 (1880). 

24 Pounn, op. cit. supra note 1, at 88n., 107n. 

25 Krause v. Sander, 66 Misc. 601, 122 N. Y. Supp. 54 (1910); Lawson v. 
Hewell, 118 Cal. 613, 618, 50 Pac. 763 (1897). The English cases expressing this 
view are discussed in Laski, The Personality of Associations (1916) 29 Harv. L. 
REv. 404. 
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expression in many other judicial opinions in this country, and 
even in England. The courts seem to feel that the presence of a 
contract overcomes the orthodox difficulty of giving relief, when 
the member would otherwise be held to have only interests of 
personality.” If a court is definitely committed to the view that 
equity protects only interests of substance, it is hard to under- 
stand why the presence of a contract gives any help. The notion 
seems to be that any contract is an interest of substance. Yet 
an agreement which affects only personality can hardly be classed 
as property. A good example of this fallacious reasoning is Pol- 
lard v. Photographic Co." Since a woman is held not to have 
any property interest in her face, she can not enjoin the use for 
advertising purposes of a photograph which has been taken of 
her without her consent, even if this use is a tort for which dam- 
ages could be recovered. But if she has employed a photographer 
to take her picture, this decision allows her to enjoin its unauthor- 
ized use on the ground that there is an implied contract that the 
photograph will be entirely subject to her control. If her face 
is not property in itself, it does not become property when it is 
made the subject of a contract, and the contract has no pecuniary 
value apart from the prints for which she has paid, and which 
are not here in question. In the same way, when a man joins a 
bridge club which has no physical assets, he does not acquire 
any property right which would justify equitable relief against 
expulsion on the orthodox view merely because the court finds 
that the members have made a contract to play with each other 
every Thursday night. In sound logic, the presence of the con- 
tract in such a situation affords no basis for relief unless we are 
ready to abandon the traditional limitation of equity jurisdiction 
to property rights, as we ought to do. And in that event we gain 
nothing by treating the expulsion as a breach of contract rather 
than a tort. 

Another objection to the contract theory is its artificiality. 





26 On similar reasoning, covenants in separation agreements to refrain from 
molestation have been enforced at the suit of the wife, although they appear to 
affect only personality. Sanders v. Rodway, 16 Beav. 207 (1852); Hunt v. Hunt, 
4 DeG. F. & J. 221 (1862); Swift v. Swift, 34 Beav. 266 (1865); Hamilton v. 
Hector, L. R. 6 Ch. App. 7o1r (1871). 

27 40 Ch. D. 345 (1888) ; see (1923) 24 A. L. R. 1320n, 
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Who are the parties to the contract? If the association is unin- 
corporated and may not be treated as an entity, then each mem- 
ber has a contract with every other member. Thus if there are 
six hundred persons in a club, we must contemplate °°* 5% or 
179,700 contracts, and in a fair-sized national trade union the 
number must run high into the millions. The late Mr. Hohfeld 
taught us that jural relations were more complex than we had 
realized, but are they as complicated as that? The philosophi- 
cal maxim called the Razor of Occam, “ Essentia non sunt multi- 
plicanda praeter necessitatem,” is sometimes worth applying in 
law. If possible, we should seek a simpler explanation of the 
rights of an association member. The fact is that a new mem- 
ber does not think of himself as forming any such vast network 
of executory transactions with the other members, but as enter- 
ing into a present relation with the association. True, it is a 
consensual relation, but it is not usually regarded by him as 
mainly promissory.”* It is about the same sort of contract as the 
Contrat Social of Rousseau or the Charter of Dartmouth College. 

If a wrongful expulsion is a breach of contract, then all the 
members who vote for expulsion are liable at law for damages. 
But, as will be seen later,*® the authorities for any action at law 
by the expelled member are meagre. And when such acticns 
have been maintained, they have been directed against the unin- 
corporated association or its officers or committee, not against 
ordinary members. Under the contract theory, a man of moder- 
ate means, who voted for expulsion at a meeting summoned with- 
out proper notice, might find himself subject to a judgment for 
the entire damages suffered by the ousted member. Further- 
more, the measure of damages in actions at law by an expelled 
member appears to be based on a theory of tort rather than of 
contract.*° He does not merely recover for the loss of expected 





28 The relation between an educational institution and a student or a teacher 
is sometimes definitely contractual. Part of the incidents of membership in a 
trade union or a benefit society usually consists in promises to pay benefits, but 
these do not necessarily render the whole relationship contractual, any more than 
a lease is a contract because of the covenants to pay rent. 

29 Infra note 48. 

30 In Expulsion of Member of Club (1926) 70 Sor. J. 828, it is stated that 
the expelled member of a proprietary club may recover not only the amount of 
his dues, and damages for the loss of the opportunity to enjoy the amenities of 
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benefits, but also recovers for the injury to his reputation, just 
as in defamation, and may receive punitive damages.™ 

The rigidity of the contract theory gives rise to a final group 
of objections. Except by a great deal of stretching and straining, 
it does not afford room for several principles which ought to gov- 
ern the internal affairs of associations, including the three prin- 
ciples frequently laid down by the courts.** 

(a) If the constitution and by-laws form a contract by which 
the member is bound, even if he has not read them, the fact that 
some of these clauses are “ contrary to natural justice ” does not 
prevent them from being operative. Nevertheless, the courts say 
that such clauses will be disregarded. This result might fit into 
the contract theory if this partial invalidity of the “ contract” 
were due to its interference with some broad public policy,* 
but in most instances the objection to the particular clause is 
merely its unfairness to the member. Thus the clause seems to 
be judged by its effect upon the relation between the member 
and the association, rather than by the usual doctrines of the law 





the club, including good meals at less than hotel rates, but also damages for the 
injury to his reputation and the improbability of his election to other desirable 
clubs. Although the article says that the right of action is founded entirely on 
contract, it recognizes that the last item of damages savors more of tort. Lahiff v. 
St. Joseph’s Soc., 76 Conn. 648, 57 Atl. 692 (1904) (benefit society; mental suf- 
fering included) ; Connell v. Stalker, 21 Misc. 609, 48 N. Y. Supp. 77 (1897) (union 
liable for suspended member’s loss of wages due to discharge by employer be- 
cause unionists would not work with him); Lytle v. New Castle Agric. Ass’n, 91 
Pa. Super. 152 (1927) (trespass against corporate member of unincorporated as- 
sociation for causing expulsion of another member); Simpson v. Grand Internat. 
Brotherhood of Locomotive Engineers, 83 W. Va. 355, 365, 98 S. E. 580, 586 
(1919) semble (suit for wrongs, not breach of contract). The customary addi- 
tion of damages for injury to the feelings in suits for breach of promise of mar- 
riage is explained by the fact that such an action is not genuinely contractual. 
Liability does not survive. See (1915) 28 Harv. L. Rev. 7o1. Nor does a statute 
permitting attachment in actions ex contractu apply. Mainz v. Lederer, 24 R. I. 
23, 51 Atl. 1044, 59 L. R. A. 954 (1902). 

31 Grand Internat. Brotherhood of Locomotive Engineers v. Green, 210 Ala. 
496, 98 So. 569 (1923). Alabama, like most states, refuses punitive damages for 
breach of contract. See Western Union Tel. Co. v. Rowell, 153 Ala. 295, 310, 45 So. 
73, 81 (1907) ; St. Louis & S. F. R. R. v. Hunt, 6 Ala. App. 434, 440, 60 So. 530, 533 
(1912). The authorities are collected in (1919) 17 C. J. 976, 977. 

32 These are discussed more fully infra p. 1014 et seq. 

83 This might be said of a rule restricting the member’s constitutional right 
of petition. Spayd v. Ringing Rock Lodge, infra note 77. But no general pur- 
pose of society suffers when a member is expelled without notice or a hearing. 
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of contracts, which do not brush aside a promise merely because 
of its harshness on one party. In other words, the law of asso- 
ciations does not wholly depend upon the consensual elements of 
the relation between the member and the group, but such ele- 
ments ‘may be supplemented, modified, or disregarded according 
to the function of the particular group in the community. For 
example, requirements for notice and a hearing are imposed by 
the courts when the rules say nothing about them,** so that these 
requirements can not be considered a part of the contract unless 
we are going to call them implied clauses. 

(b) If a violation of any rule is a breach of contract, then, as 
Dean Pound has pointed out: 


“  , . the interpretation of the written contract is for the court. Thus 
a court of equity is to be the final interpreter of the laws and rules of 
all voluntary associations, clubs, and fraternal orders. This is neither 
intrinsically desirable nor expedient from the standpoint of dispatch of 
public business in the courts.” *° 


Thus, if the rules make “ conduct injurious to the character or 
interests of the club” a ground for expulsion, and a member is 


expelled for doing what Dawkins did, the court would, on the 
contract theory, have to decide whether the rule should be con- 
strued to cover his behavior. It would have to set aside the ex- 
pulsion if, like Sir George Jessel,** it thought that the club was 
not injured by the mailing of printed matter seen only by the 
postman and the recipient unless he chose to show it to other 
persons. The courts would become courts of appeal from the 
tribunals of all associations, obliged to grant a trial de novo in 
each controversy. Yet if anything in the law of associations is 
clear, it is that no such trial de novo in the courts takes place. 
The “ domestic tribunals ” of associations are treated rather like 
administrative bodies,*’ and judicial review of their decisions is 





84 This was done in Dawkins v. Antrobus, 17 Ch. D. 615, 623 (1881). 

35 Supra note 1, at 680. 

86 Dawkins v. Antrobus, 17 Ch. D. 615, 623 (1881). The Court of Appeal took 
the opposite view, but made it plain that their opinion of the colonel’s conduct 
was immaterial to their decision because this was a question for the club to de- 
cide, so long as it did not violate the three rules discussed infra p. 1014 et seq. 

37 See the lucid explanation in Rosson, JUSTICE AND ADMINISTRATIVE LAW 
(1928) c. iv. 
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somewhat similarly limited. On the contract theory, we can only 
explain this established practice by reading into the contract an 
implied provision that the member agrees to abide by the deter- 
mination of the association tribunal as to the interpretation of 
the constitution and rules, so long as that tribunal conforms to 
the procedure specified in the contract. This view, which was 
taken in a California case,** would allow the courts to construe 
only procedural rules, which is their usual practice. Few ordi- 
nary contracts, however, contain such a clause entrusting to one 
party the absolute power of interpreting some of its most im- 
portant provisions, and ousting the courts of jurisdiction.*” To 
imply this extraordinary clause when a member says nothing 
about it is straining contractual principles very far. It is much 
more satisfactory to say that this requirement of finality is im- 
posed by the law, and not by any contract, as a desirable in- 
cident of the relation between the member and the association. 

(c) The requirement that the expulsion must not be malicious 
(in bad faith) even if the rules are followed, is well settled, and 
yet there is nothing to that effect in the so-called contract. A 
man who performs his contract does not become liable to suit 
because of bad motives. Here again we must either read a 
malice clause into the agreement by implication, or frankly rec- 
ognize that we are not dealing with a true contract at all. 

The contract theory would also necessitate equitable relief in 
all cases where the three requirements just discussed have been 
violated, even though the courts ought to keep their hands off and 





88 Lawson v. Hewell, supra note 25. See Pound, supra note 1, at 681, n.113. 
In Dawkins v. Antrobus, 17 Ch. D. 615 (1881), it may be argued that the al- 
leged contract expressly made the committee’s decision final, because the rule 
begins, “In case the conduct of any member... shall, im the opinion of the 
committee, . . . be injurious... .” But this clause merely states a preliminary 
condition for the consideration of expulsion at a general meeting of the club, 
which was surely not bound to vote automatically to follow the committee. The 
unsoundness of such an argument is further shown by the alternative preliminary 
condition in the rules—a meeting could be called if any twenty members certi- 
fied in writing that a member’s conduct was injurious. Their opinion could not 
be meant to be final. The power of expulsion was placed in the general meeting, 
and there is no provision about the finality of its decision. 

89 Compare the conflicting decisions on the validity of by-laws giving the 
association tribunal final power to decide questions other than expulsion, such as 
liability for benefits, or business disputes between members of a stock exchange 
or board of trade. See (1914) 49 L. R. A. 372; (1906) 2 L. R. A. (Ns.) 672. 
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grow out of a contract. The contract or the otherwise expressed 
intent of the parties determines some of the incidents of the rela- 
tion, but not all. Other incidents, often of great importance, 
arise from the nature of the relation and its function in the com- 
munity, and are fixed by usage, judicial decisions, and legisla- 
tion, without any express provision by the parties, and even in 
disregard of a part of their actual agreement. To use Professor 
Wambaugh’s happy phrase, the law embroiders a great texture 
of rights and duties upon the slight expression of their intentions. 
For example, a man opening a checking account at a bank gives 
and receives practically no promises. The courts go outside what- 
ever contract exists to determine such important questions as the 
bank’s proper method of forwarding checks for collection, and 
the depositor’s duty to examine his vouchers for the discovery of 


forgeries. 


refuse to exercise jurisdiction for two reasons of policy to be con- 
sidered later — the difficulty of construing the procedural rules 
of the association,*® and the danger of fettering its growth. 

In short, the member’s “ contract,” like his “property inter- 
est,” is often a legal fiction which prevents the courts from con- 
sidering attentively the genuine reasons for and against relief. 

(3) The member’s relation to the association is the true sub- 
ject matter of protection in most cases where relief is given 
against wrongful expulsions. The wrong is a tort, not a breach of 
contract, and the tort consists in the destruction of the relation 
rather than in a deprivation of the remote and conjectural right 
to receive property. Although this theory of a relation as the 
basis of relief receives practically no support in judicial opinions,** 
the reasons outlined in the preceding discussion indicate that it 
is the correct explanation of the decisions. Dean Pound’s exposi- 
tion of the influence of feudalism on Anglo-American law shows 
that the central idea of our law is relation.** We speak of the 
law of principal and agent, master and servant, landlord and ten- 
ant, vendor and purchaser, banker and customer, and domestic 


In similar fashion, the relation of the member to the associa- 
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Such relations are usually consensual. They may 































































infra. 


40 See Pound, supra note 1, at 680, n.112. 
41 The mandamus cases are the best authority for this view. See notes 60, 62, 












42 Tue SpiRIT OF THE Common Law (1921) 21 et seq. 
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tion is partly shaped by the terms of the constitution and by-laws 
as they exist when he joins or as they are afterwards altered in 
accordance with provisions for their amendment, but these writ- 
ings do not constitute a contract in the ordinary sense, and 
should not finally or rigidly determine the rights of the member 
and the powers of the association. Other incidents of the rela- 
tion are found in the judicial requirements for a valid expulsion,** 
and in the actual living purpose of the association over and above 
the exact wording of its documents. On this view, the closest 
analogy to the position of the member of an association is to be 
found in the relation between a stockholder and a corporation, or 
between a partner and the partnership. Such relations are much 
more than contracts. The law of associations not for profit thus 
takes its natural place beside the law of business corporations 
and partnerships. 

A violation of the relation does not automatically give rise to 
judicial relief. Judicial consideration must be given to the seri- 
ousness of the injury, on the one hand, and, on the other, to the 
policies which make interference with the particular association 
undesirable. Sometimes the relation, unlike membership in busi- 
ness corporations and partnerships, may involve only interests 
of personality, but the courts should still consider whether jus- 
tice and policy require them to protect it. For a time, under the 
influence of the traditional limitation of equitable jurisdiction to 
interests of substance, the courts are likely to continue to insist 
on finding some property element in the relation before they will 
prevent its destruction, but this tradition will probably die out 
soon. Then the presence or absence of an interest of substance 
will not determine any jurisdictional question, but will merely 
be one factor affecting the court’s decision whether its jurisdic- 
tion over these relations will be exercised; that is, whether the 
member in the particular instance has enough at stake — whether 
substance or personality —to warrant judicial action. 

One important objection remains to be considered. The state- 
ment that the basis of relief against expulsions is the member’s 
relation to the association assumes that the latter may be re- 
garded by the courts as a legal entity, even though not incorpo- 





43 See infra p. 1014 et seq. 
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rated or otherwise recognized by statute as a unit.** But the 
policies which have been thought to require legislative authoriza- 
tion for business associations do not necessarily apply to the non- 
profit-making groups which we are considering. Their failure 
to incorporate involves no serious loss of taxes to the state, since 
they pay only a nominal incorporation fee, and the voluntary 
creation of such associations involves none of the dangers to the 
community which may arise from commercial enterprises con- 
ducted by methods which are not authorized by the legislature 
or surrounded by the safeguards imposed by statute on business 
corporations.*® It is an undoubted fact that clubs, trade unions, 
churches, and other social organizations are frequently created 
without the formalities of incorporation. Such groups do exist 
as facts, and their members customarily think of them as units. 
It is not apparent that anything substantial will be gained by the 
community if the courts insist on closing their eyes to these facts, 
which everyone else clearly recognizes. The Church of England, 
the Inner Temple, and the United Mine Workers, are entities just 
as truly as a bowling club with twelve members which takes the 
trouble to obtain a charter. The recognition of these unincorpo- 
rated groups as capable of entering into a legal relation with their 
members does not necessarily confer on them large powers. For 
example, if it be thought undesirable that they should be sued 
without legislative authorization, the expelled member can file 
his bill for an injunction against the officers of the association as 
individuals. Indeed this is a usual practice. It finds an analogy 
in the provision of the Negotiable Instruments Law which allows 
an instrument to be payable to “the holder of an office for the 





#4 IT thus run counter to the powerful arguments of Edward H. Warren and | 
others as to the necessity of legislative authorization before groups can possess 
legal rights, powers, and duties. See WARREN, CoRPORATE ADVANTAGES WITHOUT 
INCORPORATION (1929). It is not necessary to recapitulate here the opposing argu- 
ments, which received their first able presentation in English from Maitland, and 
which have been fully presented in this: Review by Professor H. J. Laski and 
Professor E. M. Dodd, Jr. See Maitland, Introduction to GierKE, Potrricat THEO- 
RIES OF THE Mippte AGE (1900); The Unincorporate Body in 3 MAITLAND, 
CoLLectep PAPERS (1911) 271; Moral Personality and Legal Personality in 3 id. 
304; Trust and Corporation in 3 id. 321; Laski, The Personality of Associations 
(1916) 29 Harv. L. Rev. 404, reprinted in his FouNDATIONS OF SOVEREIGNTY (1921) 
139; Dodd, Dogma and Practice in the Law of Associations (1929) 42 Harv. L. 
REV. 977. 45 See Note (1929) 42 Harv. L. Rev. 813, 815, n.21. 
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time being ” *° and thus gives some recognition to the independ- 
ent continuous existence of an unincorporated group, but at the 
same time makes the officer rather than the group the proper 
party in litigation.*’ In short, the conception that the basis of 
the member’s cause of action for expulsion is his relation with 
the group does not involve any conflicts with important principles 
of public policy, and it has the definite advantage of making legal 
theory conform to the layman’s view of the facts. . Of course, it 
would be possible to mold the relation theory of the association 
cases to conform to the aggregate conception of an unincorpo- 
rated group. The member would then sue to protect his relation 
with all the other members. This, however, involves all the com- 
plexity which has already been urged as an objection to the con- 
tract theory; it is much more satisfactory to treat the associa- 
tion as a unit regardless of its incorporation, especially since that 
fact does not appear to have much effect on the actual result of 
decisions on expulsion. 


THE NATURE OF THE REMEDIES 


When equity relieves against expulsion from an association, is 
it following the law? If equity can not act against a tort in the 
absence of an action for damages, it is by no means certain that it 
can enjoin expulsions. Damages have been recovered against an 
association, or the members who actively participated in an ex- 
pulsion, in only a few cases in a few jurisdictions.** An action 





46 NEGOTIABLE INSTRUMENTS LAw § 8(6). 

47 But see a different explanation in WARREN, op. cit. supra note 44, at 344, 
n.3I. 

48 Relief granted: The Bath Club Case, infra note 56; Grand Internat. Brother- 
hood of Locomotive Engineers v. Green, supra note 31 (union, under a statute 
superseding the prior decision at common law cited infra), Notes (1924) 24 CoL. 
L. Rev. 551, (1924) 20 Micu. L. Rev. 245, (1924) 33 Yate L. J. 784; Lahiff v. 
St. Joseph’s Soc., supra note 30; Swafford v. Keaton, 23 Ga. App. 238, 98 S. E. 
122 (1919) (church); Connell v. Stalker, supra note 30 (union); Lytle v. New 
Castle Agric. Ass’n, 91 Pa. Super. 152 (1927) (racing association) ; Thompson v. 
Grand Internat. Brotherhood of Locomotive Engineers, 41 Tex. Civ. App. 176, 
91 S. W. 834 (1905) (union); Simpson v. Grand Internat. Brotherhood of Loco- 
motive Engineers, supra note 30, certiorari denied, 250 U. S. 644 (1919) semble 
(union), Note (1919) 33 Harv. L. Rev. 208. 

Relief denied: Kelly v. National Soc. of Printers’ Ass’ts, 84 L. J. K. B. (N.s.) 
2236 (1915) (union); Grand Internat. Brotherhood of Locomotive Engineers v. 
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at law against an unincorporated association, which has not ac- 
quired by statute the capacity of being sued as an entity, raises 
A representative suit may be 
brought in equity against some of the members without joining 
the others, but there is little authority for such class suits at law 
in the absence of legislation.*® ‘There is also the difficulty that, 
unless the association is regarded as an entity, the member is re- 
covering damages from himself among the other members, and 
their agents are his agents.°° More practical objections have also 
been urged. The damages can not be accurately calculated, and 
consequently to allow such a suit permits conjecture and possibly 
vindictiveness on the part of the jury. Although the assessment 
of compensation for injuries to reputation is well established in 
defamation cases, it is doubtful whether this practice may advan- 
tageously be extended to a new kind of litigation. Furthermore, 
any damages paid by the association will be shared by the mem- 
bers who voted against the wrongful expulsion and are thus not 
to blame.** The argument that the funds of the association ought 
not to be diverted from the purpose of the enterprise, especially 
if charitable, to the payment of a judgment, is less satisfactory, 


but has influenced at least one court in denying recovery.” 


of these objections do not apply to a suit at law against the of- 
ficers or other members who actually participated in the wrong- 
ful expulsion. Still, it is harsh to make them pay money out of 
their own pockets if they were acting in good faith and were 
merely mistaken in their interpretation of the procedural rules 
of the association. This harshness is especially apparent when 
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Green, 206 Ala. 196, 89 So. 435 (1921) ; Dodd v. Armstrong, 18 Phila. 399 (1886) 
(fraternal society) ; Lavalle v. Société St. Jean Baptiste, 17 R. I. 680, 24 Atl. 467 
(1892). See also the cases for and against relief cited in Malmsted v. Minneapolis 
Aerie, 111 Minn. 119, 126 N. W. 486 (1910), and in Sayre, Cases oN LAaBor LAw 


(1922) passim. 


49 See the suits against the Brotherhood of Locomotive Engineers, and the 
law review comments, supra note 48; Sturges, Unincorporated Associations as 
Parties to Actions (1924) 33 YALE L. J. 383, 387; WARREN, op. cit. supra note 44, 
at 1008, sub Representative parties. 


50 Kelly v. National Soc. of Printers’ Ass’ts, supra note 48. 


51 Lavalle v. Société St. Jean Baptiste, supra note 48; Golden Star Lodge v. 


Watterson, 158 Mich. 696, 702, 123 N. W. 610, 613 (1909) semble. 


52 Lavalle v. Société St. Jean Baptiste, supra note 48. This argument re- 
sembles the refusal to make charitable corporations liable for torts to outsiders. 
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the officers conformed to all the provisions of the constitution 
and by-laws, but the expulsion is upset by the courts because a 
rule is thought contrary to natural justice. The officers can 
hardly be expected to know at their peril what natural justice 
requires. On the whole, it would be preferable not to allow the 
recovery of damages by the expelled member either from the as- 
sociation or its officers except when there has been a definite 
pecuniary wrong, such as the refusal to pay sick benefits and 
death benefits,°* or when the expulsion is accompanied by an in- 
dependent actionable tort like defamation.* Reinstatement of 
the member or a declaration that he has been wrongfully ex- 
pelled,®* seems ordinarily a sufficient and more satisfactory 
remedy. 

An interesting example of the recovery of damages is furnished 
by the famous Bath Club Case.*° Captain Peter Wright, a mem- 
ber of the club, had published a book of recollections, which 
stated that the late William Ewart Gladstone was fond of the 
company of prostitutes. The son of Mr. Gladstone, being un- 
able to sue Captain Wright for defamation of the dead, had suc- 
ceeded in getting the controversy before the courts by the ingeni- 
ous method of making such damaging statements about Captain 
Wright that he himself sued for libel. This suit became for 
practical purposes a trial as to the truth of the captain’s at- 
tack on the former Prime Minister, and was decided against Cap- 
tain Wright. As an outgrowth of this litigation, the captain was 
expelled from the Bath Club without a proper notice and an op- 





53 See 59 Am. St. Rep. 200 (1897), andycases cited; Connell v. Stalker, supra 
note 30. Benefits were recovered in equity in Harman v. Raub, 25 Pa. Co. Ct. 97 
(1901); and in mandamus in Washington Beneficial Soc. v. Bacher, 20 Pa. St. 
425 (1853); cf. State ex rel. Koppstein v. Lipa, 28 Ohio St. 665 (1876). 

54 This was the situation in Swafford v. Keaton, supra note 48. Similarly, even 
though the court will not enjoin an expulsion, it may enjoin a boycott of the 
expelled member, which is an independent tort. Pratt v. British Medical Ass’n, 
[1919] 1 K. B. 244. 

55 A declaratory judgment was given against a proprietary club in Young v. 
Ladies’ Imperial Club Ltd., [1920] 2 K. B. 523, rev’g [1920] 1 K. B. 81, which 
relied on Baird v. Wells, 44 Ch. D. 661 (1890). But see Watt v. MacLaughlin, 
[1923] 1 Ir. R. 112. 

56 See (1926) 70 Sox. J. 828; (1926) 90 J. P. 436; (1926) 162 L. T. 69; 1 
BIRKENHEAD, Law, Lire, anp Letters (1927) 7; cf. Kelly v. National Soc. of 
Printers’ Ass’ts, supra note 48, involving a trade union. 
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portunity to be heard in his own defense. Since the club was a 
proprietary club, no property interest of his was involved, and 
consequently the English courts would not give an injunction. 
He was, however, allowed to sue for damages, and recovered 
£25 for the injury to his reputation caused by the expulsion, and 
£100 for the loss of the amenities of the club. A declaratory judg- 
ment would seem a preferable remedy, and adequate under the 
circumstances.” 

Denial of a remedy at law to the expelled member should not 
prevent him from obtaining equitable relief. The objections to a 
recovery of damages do not apply to an injunction or a declara- 
tory judgment. Those remedies involve no guesswork on the 
part of a jury as to the extent of the injury, and they do not penal- 
ize members of the association who were innocent or merely mis- 
taken. As in other situations, equity should not follow the law 
in denying relief against torts for which the flexible methods of 
chancery furnish a much more suitable remedy than the action 
for damages.”* 

Reinstatement may sometimes be obtained also through the 
writ of mandamus. When the expelling body is a state univer- 


sity, or a public educational body, or a medical board possessing 
statutory powers, the writ enforces a public duty,”® and the fact 
that a private association such as a college is incorporated may 
be held enough to permit the use of mandamus to compel the per- 
formance of its corporate duties, even though they would not or- 
dinarily be considered public in nature.* The remedy has been 





57 See note 55, supra. 58 See Chafee, supra note 15, at 25, 26. 

59 See Note (1925) 39 A. L. R. 101g (state school or university). 

69 State ex rel. Undertaking Co. v. New Orleans Funeral Directors’ Ass’n, 
161 La. 81, 108 So. 132 (1926); Baltimore Univ. v. Colton, 98 Md. 623, 57 
Atl. 14 (1904) (law school); State ex rel. Nelson v. Lincoln Medical College, 81 
Neb. 533, 116 N. W. 294 (1908) ; People ex rel. Bartlett v. Medical Soc., 32 N. Y. 
187 (1865) (admission compelled) ; People ex rel. Cecil v. Bellevue Hospital Medical 
College, 60 Hun 107 (N. Y. 1891), aff'd, 128 N. Y. 621, 28 N. E. 253 (18091); 
In re Haebler v. New York Produce Exchange, 149 N. Y. 414, 44 N. E. 87 (1896) ; 
Barry v. The Players, 147 App. Div. 704, 132 N. Y. Supp. 59 (1911), aff’g 73 Misc. 
10, 130 N. Y. Supp. 7or (1911) ; Commonwealth ex rel. Burt v. Union League, 135 
Pa. 301, 19 Atl. 1030 (1890); see Notes (1897) 59 Am. St. Rep. 200; (1890) 8 
- R. A. 195; Merrill, Some Disputed Questions in Mandamus (1890) 30 CENT. 

- J. 459. 

The writ is sometimes denied against educational institutions on the ground that 

the relator is not a member of the corporation and is trying to enforce a contract. 
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used in some cases even against unincorporated associations.” 
Whether the possibility of mandamus prevents reinstatement 
by injunction, and vice versa, is not entirely clear.®* It would be 
preferable to regard the two mandatory remedies as codrdinate. 
The principle that adequacy of the remedy at law is a defense 
to equitable relief need not include the extraordinary remedies. 
At all events, the judicial attitude toward an expulsion does not 
appear to be affected by any difference between mandamus and 
an injunction. The same tests of the wrongfulness of the ex- 
pulsion and the same discretionary reasons against relief apply 
to both remedies. 


THE THREE TESTS OF A LAWFUL EXPULSION 


After a court has decided to take jurisdiction of a member’s 
suit for relief against an association or its officers, it will proceed 
to ascertain whether his expulsion was wrongful. For this pur- 
pose it will usually apply three tests which were set forth by the 
Court of Appeal in Dawkins v. Antrobus,“ although in that case 
the colonel failed to establish any violation of these requirements. 
As already indicated, they are: (1) the rules and proceedings 
must not be contrary to natural justice; (2) the expulsion must 
have been in accordance with the rules; (3) the proceedings must 
have been free from malice (bad faith). 


Booker v. Grand Rapids Medical College, 156 Mich. 95, 120 N. W. 589 (1909); 
Barker v. Bryn Mawr College, 1 Pa. D. & C. 383 (1922), aff'd, 278 Pa. 121, 122 Atl. 
220 (1923) ; State ex rel. Burg v. Milwaukee Medical College, 128 Wis. 7, 106 N. W. 
116 (1906) ; see Pennypacker, Mandamus to Restore Academic Privileges (1926) 12 
Va. L. REv. 645. 

61 Otto v. Journeymen Tailors’ Union, 75 Cal. 308, 17 Pac. 217 (1888) ; Stahl 
v. Roumanian Young Men’s Ass’n, 77 N. J. L. 380, 71 Atl. 1114 (1909); In re 
Miller v. Builders’ League, 29 App. Div. 630 (1898). The cases are usually contra. 
See (1910) 16 Ann. Cas. 1246; Ann. Cas. 1914B, 90. 

62 Mandamus is said not to be a remedy for mere breaches of contract. See 
2 SPELLING, ExTRAORDINARY RELIEF (1893) § 1379; and see the cases in note 60, 
supra, denying relief. Hence its use by expelled members is some indication that 
they are enforcing not a contract but a duty growing out of the relation, and thus 
gives support to the relation theory of associations. 

68 See Baltimore Univ. v. Colton, supra note 60; Hardcastle v. Maryland & 
Del. R. R., 32 Md. 32, 35 (1869) ; Bourke v. Olcott, 84 Vt. 121, 78 Atl. 715 (1910) ; 
Moundsville v. Ohio R. R., 37 W. Va. 92, 16 S. E. 514 (1892); Northern Pac. 
Ry. v. Van Dusen, 245 Fed. 454 (C. C. A. 8th, 1917) ; Pennypacker, supra note 60; 
(1908) 21 Harv. L. Rev. 542. 64 Supra note 2. 











THE INTERNAL AFFAIRS OF ASSOCIATIONS IOI5 


(1) Natural justice. This means, in the first place, that any 
gaps in the rules as to the procedure of the association or its 
tribunal should be filled by the adoption of fair methods, with a 
reasonable regard to the generally accepted main principles of 
parliamentary law. Thus in Dawkins’ case the club committee 
notified him of the charges against him and gave him an oppor- 
tunity to defend himself in writing,®* although there was nothing 
in the rules to that effect. 

There should also be due notice of the investigation to the per- 
sons who compose the tribunal. In Young v. Ladies’ Imperial 
Club, a duchess had agreed to remain on the executive commit- 
tee if she did not have to be troubled with going to any meetings. 
Accordingly notices were never sent to her. When the committee 
met to consider an expulsion everybody was notified but the 
duchess. The plaintiff’s expulsion was consequently held invalid, 
although it did not appear that the duchess would have come if 
notified, or would have opposed the expulsion. The court said 
that notice would be excused only by reasons which would make 
her attendance impossible, such as remote absence or serious 
illness. One may guess that the duchess was told of the next 
meeting and stayed away, and that Mrs. Young was promptly re- 
expelled. 

Another principle which would probably be implied is that no- 
body should be a judge in his own cause. A person who is really 
prosecuting the member under investigation should not sit on the 
tribunal and vote for his expulsion.® 

Besides filling gaps in the rules, the courts will apply natural 
justice to upset an express rule which is contrary thereto. The 
principle is thus a sort of unwritten “ due process ” clause which 
invalidates the statute of the association. Its meaning is equally 





65 On filling the gaps from parliamentary law, see Ostrom v. Greene, 161 N. Y. 
353, 55 N. E. 919 (1900) (association for erecting soldiers’ monument). 

86 The court’s approval of this procedure would indicate that the usual require- 
ment of a hearing may not mean the right to appear in “ open court” and argue 
orally. It is also interesting that no objection was made to the fact that Dawkins 
had no opportunity to defend himself before the general meeting of the club, 
which did the actual expelling. A hearing before the responsible body, which made 
a preliminary inquiry and reported to the meeting, was probably sufficient. 

67 [1920] 2 K. B. 523, Note (1920) 36 L. Q. Rev. 328. 

68 Leeson v. General Council of Medical Education, 43 Ch. D. 366, 379 (1889). 
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vague. We can be certain that it usually involves the right of the 
accused member to a notice and a hearing,” but little else is set- 
tled. Rules in restraint of trade have been declared void,’® and 
sometimes provisions ousting the courts of jurisdiction over pe- 
cuniary disputes between members.”* An appeal to a reviewing 
tribunal within the association has been held essential to natu- 
ral justice.’* On the other hand, the common law rules as to the 
admissibility of evidence need not be followed, which is natural 
enough, since the tribunal lacks the powers of compelling testi- 
mony like a court."* The member has no right to a formal bill 
of particulars or to counsel, and need not be notified of every 
consultation held on his case.** Moreover, double jeopardy may 
be inflicted upon him. An acquittal before the tribunal of the 
association,” or even in a criminal court,”* does not prevent a 
second inquiry, resulting in his expulsion. Thus natural justice in 
an association does not confer upon the accused member all the 
rights of a prisoner in our criminal law. 

The most interesting cases are those which pass on the valid- 
ity of a rule of the association which is alleged to interfere with 


the constitutional right of a member. For instance, in Spayd v. 
Ringing Rock Lodge,” a by-law of a trade union provided that 
any member using his influence against the legislative representa- 
tive of the union should be expelled. A member signed a petition 





69 See Pounn, op. cit. supra note 1, at 95n.; (1900) 49 L. R. A. 363; (1923) 27 
A. L. R. 1512. 

70 Huston v. Reutlinger, 91 Ky. 333, 15 S. W. 867 (1891) (underwriters’ board). 

71 Supra note 309. 

72 Universal Lodge v. Valentine, 134 Md. 505, 107 Atl. 531 (1919) (Masons) ; 
Bachman v. Harrington, 52 Misc. 26, 102 N. Y. Supp. 406 (1906) (trade unions). 

78 See Dawkins v. Antrobus, 17 Ch. D. 615, 623 (1881); Leeson v. General 
Council of Medical Education, 43 Ch. D. 366 (1889) ; cf. King v. King, 25 Wyo. 275, 
168 Pac. 730 (1917), Note (1918) 31 Harv. L. REv. 1030. 

74 Austin v. Dutcher, 56 App. Div. 393, 67 N. Y. Supp. (1900); Green v. 
Board of Trade, 174 Ill. 585, 51 N. E. 599 (1898). See also note 66, supra. 

75 Rueb v. Rehder, 24 N. M. 534, 174 Pac. 992, 1 A. L. R. 431 (1918) (trade 
union) ; Simpson v. Grand Internat. Brotherhood of Locomotive Engineers, supra 
note 48; cf. Kepner v. United States, 195 U. S. 100 (1904); State v. Felch, 92 Vt. 
477, 105 Atl. 23 (1918). 

76 Miller v. Hennepin County Medical Soc., 124 Minn. 314, 144 N. W. 1091, 
50 L. R.A. (N.s.) 579 (1914). 

77 270 Pa. 67, 113 Atl. 70, 14 A. L. R. 1446 (1921), Note (1922) 35 Harv. L. 
Rev. 332, (1922) 6 Munn. L. Rev. 241. Accord: Schneider v. Local Union, 116 La. 
270, 40 So. 700 (1905) (controlling union members on public board). 
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to the state legislature asking a reconsideration of the Full Crew 
law, which was supported by the union’s representative. His 
expulsion was set aside by the courts on the ground that the 
rule violated his constitutional right of petition. Other rights 
which have been protected against associations are the right to 
testify in court against the interests of a union,” and to sue the 
union.” On the other hand, the courts refused to enjoin a vote 
of censure by the American Legion against a member who had 
opposed the bonus to veterans, although the constitutional right 
of petition appeared to be involved.* 

An extreme instance of abridgment of a constitutional right 
by an association recently arose in Rhode Island. Members of 
a Roman Catholic church of French Canadians had unsuccess- 
fully sued the bishop to enjoin his use of parish funds for dio- 
cesan purposes,** and were excommunicated by the bishop for 
their conduct in haling him before the court. The Rhode Island 
constitution provides: 


“Every person within this state ought to find a certain remedy, by 
having recourse to the laws, for all injuries or wrongs which he may 
receive in his person, property, or character. He ought to obtain right 
and justice freely and without purchase, completely and without denial; 
promptly and without delay; conformably to the laws.” *? 


No effort was made to enjoin the excommunication, which was 
subsequently withdrawn, and it is by no means probable that 
the constitutional right of suit would have been so protected by 
the courts. 

The situation just described throws doubt on the wisdom of 
the policy which the courts have adopted in other cases, of insist- 
ing that a person must be allowed to remain a member of an 
association although he has resorted to the courts or legislature 
in opposition to its cherished measures. May it not be that 





78 Thompson v. Grand Internat. Brotherhood of Locomotive Engineers, 41 
Tex. Civ. App. 176, 91 S. W. 834 (1905). 

79 Osborne v. Amalgamated Soc., [1911] 1 Ch. 540; Sweetman v. Barrows, 263 
Mass. 349, 161 N. E. 272 (1928). 

80 Choate v. Logan, 240 Mass. 131, 133 N. E. 582 (1921). No property in- 
terest was injured in this case. 

81 The Church Suits, 49 R. I. 269, 141 Atl. 703 (1928). 

82 Art. I, § 5. 
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the member waives some constitutional rights by joining the 
association, and can only resume them by severing his connec- 
tion with it? The privilege of voting or running for office would 
seem an important constitutional right. Would it be illegal for 
a Republican club to expel a member who had become a candi- 
date on the Democratic ticket? ** It would be better not to have 
any hard and fast rule in these situations. The courts should 
consider, on the one hand, the seriousness of the injury caused 
by expulsion and the importance of the constitutional right; and, 
on the other hand, the desirability of giving full autonomy to the 
association and of permitting it to maintain the unimpaired loy- 
alty of its members to the purposes for which it is obviously or- 
ganized. 

These considerations throw some doubt on the universal ap- 
plication of the doctrine of natural justice. If the rules of an 
association deny notice or a hearing before expulsion, it may 
sometimes be unfair to deprive the member of these usual privi- 
leges because he does not examine the rules with minuteness when 
he joins, or because the purposes of the organization are not 
worth preserving at the expense of ordinary principles of a fair 
trial. Consequently the argument already considered,** that 
the unjust rule is a part of a contract between the member and 
the association, will have no effect on the courts. However, the 
nature of some associations is such that the person who joins them 
is clearly aware of the autocratic control which they possess over 
the continuance of his relation. For example, when a prophet like 
Dowie establishes a religious community, his absolute power is 
an integral feature of the enterprise, and any person who joins it 
knows exactly what he is in for. As will subsequently appear,” 
the attitude of the courts toward such centralized power will vary 
greatly with different kinds of associations, and it is clear that in 
some instances the ordinary standards of natural justice will not 
be applied to the procedure of expulsion. 

(2) Violation of rules.*° This requirement is simple, so long 





83 See Hopkinson v. Marquis of Exeter, L. R. 5 Eq. 63 (1867). 

84 See supra p. 1004. 

85 Infra p. 1026. See also State ex rel. Poulson v. Odd Fellows’ Grand Lodge, 
8 Mo. App. 148 (1879). 

86 See Pounn, op. cit. supra note 1, at 87n., g5n., 96n. 
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as the procedural rules, to which judicial review is ordinarily con- 
fined,*” do not present unusual difficulties of construction. In 
that event, however, the courts may refuse to go into the merits, 
for reasons to be considered under the next heading. 

One point is worth notice here. Even if the rules are of the 
sort that the courts are willing to construe, they will not usually 
do so until after the plaintiff has exhausted his remedies within 
the association.** He must abide the investigation before the 
association tribunal; and if he can appeal from its adverse 
decision to an appellate body within the association, then he 
must not resort to the courts until his appeal has failed. As 
long as possible, outside interference should be avoided. The re- 
semblance between administrative law and association law has 
already been mentioned, and this doctrine as to exhaustion of 
remedies finds a parallel in the cases refusing judicial review of 
administrative rulings so long as an appeal is still open to some 
higher official or board.*® 

An appeal within the association may not be required if it 
would be an inadequate remedy for the member.” Thus if the 
appellate body meets very infrequently, the delay amounts to a 
denial of justice. And when the association is acting wholly out- 
side its powers, its appellate body is as incompetent to pass on 





87 See supra p. 1006. 

88 See Pounn, op. cit. supra note 1, at 96n.; (1914) 52 L. R. A. (N.S.) 817, 
823. Even the disappearance of appellate bodies within the association does not 
justify a resort to the courts before a trial in the lowest tribunal of the associa- 
tion. Lafond v. Deems, 81 N. Y. 507 (1880) (benefit association). As to the 
denial of any appeal, see supra note 72. 

89 Thus the validity of a deportation order by an immigration inspector will 
not be reviewed on habeas corpus until after appeal to the Secretary of Labor. 
United States v. Sing Tuck, 194 U. S. 161 (1904). See also Prentis v. Atlantic 
Coast Line, 211 U. S. 210 (1908) (state rate-making) ; Gorham Mfg. Co. v. State 
Tax Comm., 266 U. S. 265 (1924). A similar policy led the Supreme Court to 
dismiss the federal injunction in the recent Interborough Case because the rail- 
road had not first contested in the New York state courts the validity of the five- 
cent-fare ruling of the state Public Service Commission. Gilchrist v. Interborough 
Rapid Transit Co., 279 U. S. 159 (1929) ; see Lilienthal, The Federal Courts and 
State Regulation of Public Utilities (1930) 43 Harv. L. Rev. 379, 392. 

90 Fritz v. Knaub, 103 N. Y. Supp. 1003 (1907), aff'd, 124 App. Div. 915 
(1908) ; Gardner v. East Rock Lodge, 96 Conn. 198, 113 Atl. 308 (1921), Note 
(1922) 31 YALE L. J. 328; Edrington v. Hall, 168 Ga. 484, 491, 148 S. E. 403, 407 
(1929) ; Mulroy v. Knights of Honor, 28 Mo. App. 463 (1888); Rueb v. Rehder, 
supra note 75; Fales v. Musicians’ Union, 40 R. I. 34, 99 Atl. 823 (1917). 





1020 HARVARD LAW REVIEW 


the case as the tribunal of first instance, and the courts may as 
well take charge at once. The same result may follow if an ad- 
verse decision of the appellate body is a foregone conclusion. 
And some cases have held that exhaustion of internal remedies 
is unnecessary if the expelled member seeks only damages and 
not a reinstatement,” for being no longer in the association he is 
not bound to use its tribunals. Still, the dispute arose while he 
was a member, and should be settled by the association if pos- 
sible, rather than in the courts; consequently these cases do not 
establish a sound general practice. It may be preferable to give 
the appellate body a chance to correct the errors of the inferior 
tribunal, and thus avoid any liability for damages. 

(3) Bad faith. The cases on this requirement are compara- 
tively few,’ probably because when it occurs it is apt to be accom- 
panied by a violation of the rules or by unjust proceedings. The 
member is entitled to an honest inquiry into his case. The tribu- 
nal must be attempting to find the facts and not just be out to get 
him. The real reason for his expulsion must not be something 
different from the charges on which he is tried. The unreason- 


ableness of the findings of the tribunal does not ipso facto con- 
stitute bad faith, but is evidence thereof, as in malicious prose- 
cution.”* 


Poticres AFFECTING EXERCISE OF JURISDICTION 


Even though a court has jurisdiction to settle a dispute within 
an association, and the plaintiff’s statement makes out a prima 
facie case of injury, the court should still feel free to refuse to 
go into the merits of the controversy. Its decision on this ques- 
tion of exercise of jurisdiction should be affected by various con- 
siderations of policy, which have not received much articulate 
expression in judicial opinions, partly because the judges were 
busily engaged in deciding whether they had jurisdiction or not, 
and in determining the existence of some fictitious property right 
or contract. On the other hand, the relation theory settles the 





91 Simpson v. Grand Internat. Brotherhood of Locomotive Engineers; Thomp- 
son v. Grand Internat. Brotherhood of Locomotive Engineers, both supra note 48. 

92 See Pounn, op. cit. supra note 1, at 96n. 

93 See Dawkins v. Antrobus, 17 Ch. D. 615, 630 (1881). 
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jurisdictional issue automatically in the affirmative, and leaves 
the court free to proceed at once to the more substantial question 
—should the relation receive judicial protection in view of the 
various policies which are applicable? Attention to this prob- 
lem soon shows that the policies vary greatly according to the 
nature of the association and the state’s attitude toward it. The 
relations of a person to a club, a trade union, a church, and a 
state university, are very different from each other. This fact 
is so obvious that it may seem absurd to mention it, but it deserves 
emphasis because it has received so little elaboration in the cases. 
The courts have tended to imply that the only decisive differ- 
ence was the presence or absence of a property right, and that 
when this existed the requirements for granting relief were the 
same for all kinds of associations. 

The four policies which are to be discussed for their effect 
upon judicial interference with the different types of associa- 
tions may be called, for the sake of vividness, the Strangle-hold 
Policy, the Dismal Swamp Policy, the Hot Potato Policy, and 
the Living Tree Policy. The first favors relief; the last three 
oppose relief. 

(1) The seriousness of the consequences of an expulsion or 
other injury varies greatly in different kinds of associations. 
The former club member may suffer in reputation and have dif- 
ficulty in joining other clubs, but he is able to find companion- 
ship and comfortable surroundings elsewhere. Expulsion from a 
secret society, or the refusal of the grand lodge to give its pass- 
word to the delegate of a subordinate lodge,** or the revocation 
of the charter of a college sorority,”° leave no permanent wounds. 
The minority of a church who resent the new doctrines or ritual 
introduced by the majority can worship elsewhere with those 
who share their beliefs, and their faith will be strengthened by 
the sense of persecution. But the skilled workman who is 
thrown out of his trade union, the physician expelled from the . 
medical association, or the broker expelled by the stock ex- 





94 Wellenvoss v. Grand Lodge, 103 Ky. 415, 45 S. W. 360 (1898) (injunction 
denied). 

®5 Heaton v. Richmond, 42 Am. L. Rev. 178 (Mass. 1900) (injunction denied). 
Contra: Heaton v. Hull, 51 App. Div. 126, 64 N. Y. Supp. 279 (1900), aff’g 28 
Misc. 97, 59 N. Y. Supp. 281 (1899). 
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change, will often find it very hard to earn a livelihood. Expul- 
sion from a benefit society forfeits the insurance which has been 
purchased by years of saving. The pecuniary consequences of 
dismissal from a private school or college are less severe than 
those of dismissal from a public school or state university. 

These varying degrees of injury may not be decisive for or 
against relief, but they are likely to have some effect. Some 
associations have a strangle-hold upon their members through 
their control of an occupation or of property which can ill be 
spared. In such there is operative a policy in favor of relief 
against wrongful treatment. 

Admission to an occupational association may be almost as 
necessary to a workman or professional man or broker as rein- 
statement after expulsion. Some trade unions drive skilled work- 
men out of an industry by narrow limitations of membership and 
high entrance fees. Medical associations refuse to take in doc- 
tors with heretical views, and greatly hamper their practice. 
When admission is unfairly refused to such associations, the 
courts might sometimes advantageously give relief if they would 
enjoin wrongful expulsions. They have done so, however, in 
very few cases, notably in suits against public schools and state 
universities.°° The usual doctrine is that an association must be 
completely free to choose its own members.*’ The most extreme 
instance of this doctrine is found in two suits against the London 
Stock Exchange. Under its rules, members are elected for only 
a year, and must bé reélected annually. During the war a patri- 
otic organization started a campaign against brokers of German 
birth, and two of these who had long been members and had 
been in no way offensive were not reélected. The rules provided 
for no charges of misconduct, and none were given. The English 





96 People v. Medical Soc., 32 N. Y. 187 (1865) (mandamus); Creyhon v. 
Board of Education, 99 Kan. 824, 163 Pac. 145 (1917) (admission of graduate of 
* parochial school to high school; mandamus). See Note (1925) 39 A. L. R. 1019, 
on admission to public schools and state universities. 

97 King v. Bishop of London, 15 East 117 (1812); Mayer v. Journeymen 
Stonecutters’ Ass’n, 47 N. J. Eq. 519, 20 Atl. 492 (1890) (union); White v. 
Brownell, 2 Daly 329 (N. Y. 1868); see Rosson, JusTICE AND ADMINISTRATIVE 
Law (1928) 165; Sayre, CASES ON LaBor LAw (1922) 689n. 

98 Cassel v. Inglis, [1916] 2 Ch. 211; Weinberger v. Inglis, [1919] A. C. 606, 
af’g [1918] 1 Ch. 517. 
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courts, including the House of Lords, held that none was neces- 
sary. The requirements for a valid expulsion did not apply to the 
rules of admission, and technically this was an election to mem- 
bership, although it had all the consequences of expulsion under 
the practice of the New York Stock Exchange. 

When an association has a strangle-hold upon an industry or 
occupation, internal decisions upon other questions besides ex- 
pulsion and admission may be of much public concern. Thus 
when a trade union is contemplating a large strike, the public 
is definitely interested that the strike vote shall be regularly 
taken. However, the courts have usually refused to interfere 
in such internal questions,®® and perhaps public opinion is a bet- 
ter method for obtaining fair proceedings. 

(2) When the procedural rules of an association have the 
same general nature as the by-laws of a business corporation, 
the courts will be performing an accustomed task in construing 
these rules. The situation is far different, however, if the associa- 
tion is a secret society or a church. In that event, unless the 
courts feel compelled by the contract theory to construe the 
“agreement,” however difficult, they must face the question 
whether they should refuse to master a new terminology and run 
the risk that the expulsion against which they are denying relief 
may, in fact, have been a violation of the rules. The injury to the 
member may be outweighed by the enormous amount of time 
and effort required for the decision of the case. For example, 
some courts have refused to act in controversies within secret so- 
cieties because of the difficulty of learning the ritual.’ 

Unfortunately the same judicial reluctance has not been dis- 
played in church controversies. In very many instances the 
courts have interfered in these, and consequently have been 
obliged to write very long opinions on questions which they could 





8° State v. New Orleans Funeral Directors’ Ass’n, 161 La. 81, 108 So, 132 
(1926) (by-law); Long v. Baltimore & Ohio R. R., 155 Md. 265, 141 Atl. 504 
(1928) (administration of collective bargaining with employer) ; International Hod 
Carriers Local v. International Hod Carriers Union, ror N. J. Eq. 474, 138 Atl. 532 
(1927). Contra: International Union of Steam Engineers v. Owens, 119 Ohio St. 
94, 162 N. E. 386 (1928) (issue of transfer card); Williams v. District Executive 
Board, 1 Pa. D. & C. 31 (1921), Note (1922) 7 Corn. L. Q. 261; see Pounn, 
Op. cit. supra note 1, at r1oon. 

100 See supra notes 94, 95; PouNn, op. cit. supra note 1, at toon. 
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not well understand. The result has often been that the judicial 
review of the highest tribunal of the church is really an appeal 
from a learned body to an unlearned body. Even if the inter- 
pretation of a trust is concerned, the settlor might well have 
preferred to abide by a final decision from the theologians of his 
church rather than from a court which would very likely include 
members of entirely different faiths or no faith at all. The 
courts would have done well to take to heart the warning of Mr. 
Justice Miller in Watson v. Jones,’ against engaging in the in- 
tricacies of theological disputes. Instead, they have eagerly 
rushed into what may be called the Dismal Swamp of obscure 
rules and doctrines.** Thus the attempted union in 1906 of the 
Presbyterian Church and the Cumberland Church, which was 
less Calvinistic and more inclined to revivals, gave rise to at least 
twenty-three reported decisions,*°* which fill over 250 double- 
column pages in the unofficial reporters. The House of Lords, 
in Free Church of Scotland v. Overtoun,’™ spent 112 pages, with 
arguments by counsel of 97 pages and appendices of documents 
occupying 41 pages, to reach a decision which was so unsatis- 
factory that it had to be overridden by an Act of Parliament.’” 
In the course of the argument Haldane charged one of the law 
lords with anthropomorphism in his interpretation of predestina- 
tion, and the Lord Chancellor in his opinion felt obliged to quote 
two passages of original Greek from the Councils of Constanti- 
nople and the Synod of Jerusalem in order to show the attitude of 
the Arminians. It is important to remember that if American 
courts follow this decision and upset the action of a church tribu- 
nal through strict construction of a religious trust, our constitu- 
tional doctrines make it impossible for legislation to correct the 
mistakes of the judges. 





101 13 Wall. 679, 733 (U. S. 1871). 

102 References are collected in Pounn, op. cit. supra note 1, at 102n. 

103 Most of these are cited by Patton, The Cumberland Church Cases (1915) 
64 U. or Pa. L. Rev. 66. Others are Sherard v. Walton, 206 Fed. 562 (W. D. Tenn. 
1913) ; Fussell v. Hail, 233 Ill. 73, 84 N. E. 42 (1908), aff’g 134 Ill. App. 620 (1907) ; 
Pleasant Grove Congregation v. Riley, 248 Ill. 604, 94 N. E. 30 (1911); Clark v. 
Brown, 108 S. W. 421 (Tex. Civ. App., 1908). 

104 [1904] A. C. 515. See the observations by Lord Haldane, who was counsel 
for the Free Church, in Hatpane, AN AUTOBIOGRAPHY (1929) 70 et seq. 

105 5 Epw. VII, c. 12 (1905). 
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There is one church, however, with which the American courts 
long ago learned not to interfere. In the middle of the last cen- 
tury an occasional judge interpreted natural justice to mean the 
rule of the majority of a church congregation in its affairs, and 
tried to impose this congregational polity with which he was 
familiar upon the newly established Roman Catholic churches. 
Such an attitude did not long persist. The courts, often with 
legislative sanction, leave controversies within the Roman Catho- 
lic Church to be settled by its tribunals in accordance with canon 
law. This is one of the situations where the nature of the asso- 
ciation dispenses with legal standards of natural justice. Mem- 
bers of this church, especially those who enter its priesthood, 
are fully aware of the wide control which a bishop exercises over 
property and churches in his diocese, and almost all of them 
would regard any judicial restraint upon his powers as entirely 
inconsistent with the underlying principles of their religion. Even 
the right of an excommunicated parishioner or a priest who is 
removed from his church to notice and a hearing must be deter- 
mined by the Church itself. This judicial non-interference is 
not only fair to the individuals concerned, but is supported by 
strong reasons of policy. Dean Pound, sitting as commissioner 
in Bonacum v. Harrington, said: 


“ The laws and decrees of the church in evidence presuppose a con- 
siderable knowledge of the canon law, and their interpretation by a 
court, which has no knowledge and cannot take judicial notice of that 
system, must necessarily be very unsatisfactory. ... Such an en- 
deavor, indeed, would amount to nothing less than making law for 
the church. . . . However much we may think that open and public 
proceedings and hearings upon due notice ought to be had in every 
investigation of every sort of charge or issue, we must remember that 
it is not our province to impose our views as to such matters upon 
religious denominations. We must not forget that ideas and methods 
which may seem strange to us are often older than those which, from 
familiarity, we are prone to think part of the order of nature, and that 
large bodies of men have been governed by them, and are still governed 





106 65 Neb. 831, 91 N. W. 886 (1902). Accord: Bonacum v. Murphy, 71 Neb. 
463, 98 N. W. 1030 (1904); Tuigg v. Sheehan, 101 Pa. 363 (1882) ; Furmanski v. 
Iwanowski, 265 Pa. 1, 108 Atl. 27.(1919). But cf. Church of St. Francis v. Martin, 
4 Rob. 62 (1843); Church of St. Louis v. Blanc, 8 Rob. 51 (1844); O’Hara v. 
Stack, 90 Pa. 477 (1879) ; Stack v. O’Hara, 98 Pa. 213 (1881). 
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by them, in the internal affairs of the Roman church, without question- 
ing their entire propriety.” 1°" 


(3) An additional reason against any attempt at judicial con- 
trol of internal affairs of a powerful body like the Roman Catho- 
lic Church, which commands the devoted adherence of its mem- 
bers, is the resentment such action would cause, and the small 
likelihood of success. The same policy has caused trade unions 
to be left freer in England than in this country. The English 
courts discovered that they had picked up a Hot Potato. 

The futility and friction of state interference with an associa- 
tion will vary greatly with its nature and the attitude of the 
community toward its purposes. Some associations, like clubs, 
are loosely organized, and expect to operate in substantial con- 
formity with the ordinary transactions of men in civil affairs. 
Judicial control is then entirely natural. Others, such as large 
religious groups and trade unions, are planned like an army, 
where implicit obedience to the decisions of a few men is essen- 
tial to its purposes, and outside control becomes definitely objec- 
tionable to the members. 

Private schools and colleges sometimes desire to take on such 
a military form, and exert autocratic powers over their students 
and teachers, including the right of summary dismissal. It is 
doubtful whether the students, parents, and teachers contem- 
plate such authority as inherent in the nature of an educational 
institution. Consequently the ordinary principles of natural jus- 
tice might well be applied even if the rules of the organization 
are expressly contrary. However, the Pennsylvania courts have 
declared that a college may dismiss a student suspected of theft 
without preferring charges and holding a trial,*°* and the New 
York courts have refused to set aside a dismissal of a college stu- 
dent without cause when this was expressly permitted by the 
rules." Similar summary proceedings have sometimes been 





107 Bonacum v. Harrington, supra note 106, at 834, 91 N. W. at 887. 

108 Barker v. Bryn Mawr College, 1 Pa. D. & C. 382 (1921), aff'd, 278 Pa. 121, 
122 Atl. 220 (1923). . 

109 Anthony v. Syracuse Univ., 224 App. Div. 487, 231 N. Y. Supp. 435 (1928), 
Note (1928) 62 Am. L. Rev. 438, (1927) 7 B. U. L. Rev. 295, (1928) 41 Harv. L. 
Rey. 395, (1928) 26 Micu. L. Rev. 931. The opinion below contains an interesting 
discussion of the existence of a relationship between the student and the university 
over and above the contract. 
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adopted in practice in the dismissal of teachers, whose contracts 
with the institution are usually very informal. It is easy to under- 
stand how educational authorities believe that they will secure 
efficiency and desired standards through the possession of abso- 
lute powers. However, an institution which professes to pre- 
pare youth for life in a democracy might wisely give them an ex- 
ample of fair play when it is conducting its own affairs. 

Even if an association desires to operate like an army, the state 
may not sanction this wish, especially if the association exhibits 
the natural propensity of armies to invade the territory of others. 
The state’s decision for or against interference with a rigid in- 
ternal control will depend on the value which the community sets 
on the purposes of the association and the frequency of its con- 
flicts with the different purpose of other groups or of the state 
itself. Furthermore, the state, like the association, may have en- 
larged conceptions of its own functions, and the result may be 
disastrous. The efforts of the English government to run the 
trade unions ended in their creating the Labor party and taking 
over the government. Conflicts between the state and powerful 
organizations are bound to arise, and it may be wiser to demar- 
cate their respective functions by treaty negotiations than by liti- 
gation, in which the state necessarily acts as judge in its own 
cause. 

(4) The value of autonomy is a final reason which may incline 
the courts to leave associations alone. The health of society 
will usually be promoted if the groups within it which serve the 
industrial, mental, and spiritual needs of citizens are genuinely 
alive. Like individuals, they will usually do most for the com- 
munity if they are free to determine their own lives for the 
present and the future. A due regard for the corresponding in- 
terests of others is desirable, but must be somewhat enforced by 
public opinion. Legal supervision must often be withheld for 
fear that it may do more harm than good. This principle of free- 
dom and growth is easily overlooked by judges. They are apt 
to regard the documents with which the association starts its 
existence with the same strictness as if they were private con- 
tracts or trusts. Doctrines appropriate to such short-lived trans- 
actions are wholly unsuited to the enduring church or university. 
The consequence of this judicial interference is, that if these origi- 
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nal documents lack workable provisions for their own alteration, 
then the association is denied the power to adapt itself to inevi- 
table changes in its environment. Phrases are held more impor- 
tant than purpose. No matter how undesirable the antique pro- 
visions have become with the lapse of many years, they must 
be strictly observed until their total impossibility permits a cy 
pres interpretation.**® Thus a club which neglected to insert any 
clause for amendment in its original by-laws was prevented under 
the contract theory from raising its dues long afterwards, except 
by unanimous consent.*** When the Free Church of Scotland ap- 
pealed for funds in 1843, the words then used were held by the 
House of Lords in 1904 to constitute an unchangeable trust, under 
which all its vast funds were awarded to a handful of clergymen 
who had resisted the decision of the great majority of the Kirk 
to wipe out petty denominational divisions. In opposition to such 
a decision is the argument of Haldane: 


“. . . so long as it retained its identity as a Church, the fundamental 
principle of which was the Headship of Christ, it could adopt or modify 
or change its doctrines. . . . The test of personal identity of the Free 
Church lies not in doctrine, but in its life —in the continuity of its 
life.” 3** 


The same principle was eloquently declared by Lord Macnaghten: 


“Was the Free Church by the very condition of her existence forced 
to cling to her subordinate standards with so desperate a grip that she 
has lost hold and touch of the supreme standard of her faith? Was she 
from birth incapable of all growth and development? Was she (in a 
word) a dead branch and not a living Church? ” 148 


The same freedom is desirable for schools and colleges. Even 
if they are owned and supported by the state, it would do well to 
treat them as partially independent bodies, with much the same 
control over their educational purposes as that enjoyed by pri- 
vate educational institutions. The courts, like the legislatures, 





110 Scott, supra note 10, at 653; Scott, Education and the Dead Hand (1920) 
34 Harv. L. Rev. 1. 

111 Harington v. Sendall, [1903] 1 Ch. 921. 

112 Free Church of Scotland v. Overtoun, [1904] A. C. 515, 609. 

113 Jbid. at 631. 
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can hardly profess to be better qualified to decide how teaching 
shall be carried on than are the teachers and their administra- 
tive associates. At this point administrative law obviously over- 
laps the law of associations, and the scope of judicial review of 
the acts of educational officials becomes a doubly complex prob- 
lem,'** with the additional difficulty that teachers and students 
may by wise usage acquire privileges which are respected within 
the institution although they have no legal sanction. 

Such are the four policies which may influence the exercise of 
jurisdiction over associations. The weight which should be given 
to each policy will vary greatly with the opinion of the place and 
time and the attitude of a particular judge. At bottom the prob- 
lem of the relation between member and association is only one 
form of the much broader issue of the relation between the state 
and the associations in its territory. 

Thus the petty altercations of Colonel Dawkins have brought 
us eventually face to face with one of the few fundamental prob- 
lems of political science. Our reaction toward any particular 
dispute in a club or trade union or church or college is almost 
sure to be influenced by our inclination toward one side or the 
other in this undying controversy. We shall be a bit more favor- 
able to judicial intervention if we believe that the state is the 
sole ruler of all that goes on within its borders, and is the neces- 
sary safeguard of the individual against the closely pressed 
tyranny of associations.*** We shall be more doubtful of the 
probable wisdom of state participation in the affairs of such a 
group if we are accustomed to think of the state itself as just one 
more kind of association, which, like the others, should keep to its 
own functions, and which must be judged according to the value 
and efficiency of the services it renders us in return for rather high 


an " 7 
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114 See Pounp, op. cit. supra, note 1, at 108n., 1rogn. Especially interesting 
problems are presented by Note (1926) 11 Corn. L. Q. 266, as to the powers of 
educational authorities to discipline a student for acts performed outside school 
hours and school property; and see Nutt v. Board of Education, 278 Pac. 1065 
(Kan. 1929), with dissent, granting mandamus to a girl excluded by administrative 
action from high school because she had married and become a mother. 

115 Zimmern, Political Thought, in Livincstonr, THE Lecacy oF GREECE 
(1922) 348. See also On Corporate Bodies, in Haziitt, TaBLE TaLK (1822). 
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TORTS BETWEEN PERSONS IN DOMESTIC 
RELATION * 


ites conduct and causes of action based thereon may 
be affected by the fact that one of the persons involved is 
in a domestic relation. The tortfeasor, a stranger to the relation, 
may injure one who is a party to the relation; the tortfeasor, a 
party to the relation, may injure a stranger to the relation; one 
party to the relation may injure the other party to the relation. 
Few topics in the law of persons and domestic relations, in view 
of modern economic, social, and legislative changes, display in 
their treatment greater inconsistency and more unsatisfactory 
reasoning, and present a more characteristic development in judi- 
cial reaction. This is still true of matters involving liability of 
husband or wife for torts committed by one of them against a third 
person, or of parent for the torts of a minor child, and of matters 
involving rights of husband or wife for torts committed by a third 
person against one of them, or of parent or child for torts to a 
minor child. But it is true to a greater degree of matters involving 
civil liability of husband or wife, or of parent or minor child, to 
the other for acts which if done by one ordinary person to another 
would be torts. Here is waged a battle between conflicting con- 
ceptions of the family, between individual and relational rights 
and duties. Here the last decade has witnessed a revival of inter- 
est due chiefly to the automobile and liability indemnity insurance. 
It is this third situation, which for convenience, but not perhaps 
with strict accuracy, may be termed torts between husband and 
wife and between parent and minor child, that is the subject of 
this article. 

Substantively, such torts may be of three kinds: acts affecting 
property primarily; acts affecting the person primarily; and acts 
affecting both the property and the person. In point of time, ques- 
tions of liability may arise in several ways: the act may be done 
before the relation comes into existence or during its existence, and 





* For assistance in collecting cases dealing with torts between husband and 
wife, I am indebted to John E. Laughlin, Jr. of the editorial board of this Review. 
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the action brought during the existence of the relation or after its 
termination. Also, substantively or procedurally, questions may 
arise at law or in equity, either at common law or under statutes, 
and either for specific relief or for substituted relief by way 
of damages. The possible combinations are many. Although 
these elements probably should have a bearing upon the ultimate 
legal treatment of this subject, their individual importance varies 
greatly, decided cases upon many of them are lacking, and the 
existing cases are often inarticulate upon some of them. It seems, 
therefore, that no good purpose will be served by a classification 
and discussion primarily according to these divisions, but that it 
will prove more useful and convenient to proceed in the orthodox 
way and to examine first the problems in the relation of husband 
and wife, and then those in the relation of parent and minor child, 
and to consider incidentally thereto these matters of substance, 
time, and procedure. 


I. HusBAND AND WIFE 


At Common Law 


At common law a woman’s capacity to hold or receive title to 
property was not destroyed by marriage, but marriage had impor- 
tant consequences. It gave a man a right to use and enjoy what- 
ever property his wife owned at the time of marriage or acquired 
during coverture. A husband acquired a right to possess his wife’s 
real estate and to enjoy the rents and profits thereof, but the 
fee remained in the wife. His interest was described as an estate 
for joint lives, since coverture normally could be terminated only 
by the death of one of the parties, but more accurately it was an 

,estate for the duration of coverture. If he predeceased his wife, 
the fee was in her; if she predeceased her husband, the fee went 
to her heirs, subject to a life estate in the husband by the curtesy 
if issue had been born alive. The husband had a right to use his 
wife’s choses in action, and to this end to reduce them to posses- 
sion, after which they became chattels personal. In view of the 
perishable nature of chattels, and the common law denial of estates 
therein, his right to use these involved such complete dominion as 
to amount to ownership, and consequently marriage was said to 
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give him the legal title by operation of law. A married woman 
had no capacity to contract for herself, and her executory under- 
takings were void, but she had capacity to act as agent for others, 
including her husband. She had no capacity to convey her fee to 
real property, except in England by fine and recovery, and in the 
United States by joining with her husband in the conveyance. 
Consequently, husband and wife were under equal disability and 
lack of capacity to contract with or convey to the other.? The 
husband was entitled to his wife’s services and earnings whether 
performed in the home or elsewhere, for himself or another; * and 
the husband was under a duty to support.* A married woman 
had no capacity to sue or be sued alone in her own name, but 
wherever she had a substantive capacity, or was substantively the 
holder of a right, or subject to a duty, suit must be brought in the 
name of husband and wife, and judgment was enforced in favor 
of the husband or against both husband and wife. In the case of 
torts committed against a married woman, her legal personality 
was substantively recognized, and insofar as the tortious act 
caused injury to a legally recognized interest of the woman her- 
self, it was a chose in action of the woman’s, and if the hus- 
band predeceased the wife before having reduced her chose, 
it remained to the wife; ° but insofar as the injury was to the 
husband alone, either by depriving him of some interest, such 
as services and earnings, or by increasing the burden of his 
duties, such as support, it was a chose in action of the hus- 
band’s. And the converse is likewise true. A married woman sub- 
stantively had capacity to commit most torts, but her liability was 
in a sense suspended during coverture, and the husband subjected. 
If she committed a tort during marriage, or committed a tort or 
contracted a debt before marriage, although the duty was sub- 
stantively hers, suit must be brought against husband and wife, 





1 As to property at common law, see McCurpy, Cases ON Persons AND Do- 
MESTIC RELATIONS (1927) 507-19, and cases therein cited. 

2 As to postnuptial contracts, conveyances, and transfers at common law, see 
ibid. at 520-36, and cases therein collected. 

8 Prat v. Taylor, Cro. Eliz. 61 (1587); Brashford v. Buckingham, Cro. Jac. 
77 (1606) ; Buckley v. Collier, 1 Salk. 114 (1701); see Warren, Husband’s Right to 
Wife’s Services (1925) 38 Harv. L. Rev. 421, 622. 

4 See McCurpy, op. cit. supra note 1, at 709-35, and cases therein cited. 
5 Ibid. at 770-81, 794-818, and cases therein cited. 
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and judgment could be enforced against property of either; but 
if the husband predeceased the wife before judgment, the action 
remained against the wife alone.° If the wife should predecease 
the husband before judgment, a question of survival of causes of 
action would arise. 

A combination of all these incidents made it impossible at com- 
mon law for one spouse ever to be civilly liable to the other for an 
act which would be a tort if the relation did not exist. Where the 
act occurred before marriage, a cause of action arose. If the man 
was the tortfeasor, the woman’s right would be a chose in action, 
which upon marriage the man would have the right to reduce to 
possession. This union in one person of the right-duty relation 
discharges the duty as a matter of substance, and there is besides 
the procedural difficulty that the husband would be both plaintiff 
and defendant. If the woman was the tortfeasor, the man’s right 
would be a chose in action against the woman, whose duty upon 
marriage would devolve upon the husband as a derivative duty, 
which would be discharged by union of the right and duty in the 
same person; and there is the same procedural difficulty. Where 
the act occurs during coverture, the matter is complicated by other 
factors. In the case of an act affecting property, because of the 
rights which a husband acquires by marriage in the property of 
his wife, there is only one case where it could be contended that 
an act by him could be a tort as a matter of substance: waste 
upon the wife’s realty. Where the wife is the actor dealing 
with the husband’s property, these considerations of property 
right are not applicable, but doubtless in many cases there would 
exist, because of the relation of the parties, an express or implied 
consent of the husband which would prevent the conduct from 
being wrongful. In some cases, however, the conduct of the wife 
may be against the will of the husband, or may amount to such an 
assumption of dominion as to destroy any implication of consent. 
Nevertheless, the right and the duty to make compensation, if 
any can be said to exist, would be united co instante in the same 
person, and no cause of action could arise; and even if it could be 
said to arise, there would be the procedural difficulty of the hus- 
band’s being both plaintiff and defendant. The same reasoning 





6 Ibid. at 677-708, and cases therein cited. 
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would apply to acts which injure the person, whether done by hus- 
band to wife or by wife to husband, and, in addition, if the hus- 
band is the actor, his right to services and earnings and his duty 
to support would prevent an injury from causing the wife pe- 
cuniary loss. 

At common law it would be impossible successfully to raise the 
question after termination of coverture. When coverture ended 
by death of one of the parties, in addition to the obstacles already 
mentioned there would be the difficulty of non-survival of causes 
of action for tort. Dissolution by divorce was not possible prior 
to the English Reformation, and until comparatively lately only 
by special act of the legislature, instances of which are rare. 

It is not to be supposed, however, that all acts which a husband 
or wife might do in respect to the other would be lawful. Some 
acts constituted crimes,’ and some furnished grounds for divorce 
mensa et thoro or judicial separation.*® 

Thus in many situations it is impossible to decide whether at 
common law the determinative factor is one of substance or of pro- 
cedure. Often one incident of marriage is explained-by referring 
to another, whereas they are both based on some common reason. 
Since the common law property, contractual, and procedural in- 
cidents of marriage have largely and in some places entirely 
disappeared, such difficulty must ultimately be resolved judicially 
or legislatively by a determination of an underlying conception of 
the marital relation. 





7 The common law carried the unity conception so far that a married woman 
could not ordinarily be guilty of larceny of her husband’s property, or of arson of 
his house. Nor could one who acted under her authority. As to crimes against 
property, see McCurpy, op. cit. supra note 1, at 573n. See also Lemon v. Simmons, 
57 L. J. Q. B. 260 (1888) ; Regina v. Thompson, 1 Den. C. C. 549 (1850); Rex v. 
Harrison, 1 Leach 47 (1756) ; Hale P. C. 513 (1442). But see Rex v. Smith, 5 C. & 
P. 201 (1832); Regina v. Berry, Bell C. C. 95 (1859) ; Regina v. Rosenberg, 1 C. 
& K. 233 (1843). 

The common law disregarded the unity conception in cases of crimes by one 
spouse against the person of the other. See McCurpy, op. cit. supra note 1, at 829n. 
Cf. Rex v. Masters, Say. 122 (1754) (libel). The wife would also have a right to 
obtain articles of the peace. See Blackburn, J., in Phillips v. Barnet, 1 Q. B. D. 
436 (1876). See also The King v. The Lord Lee, 3 Salk. 139 (c. 1700). It is some- 
times stated that at common law a husband had the right to chastise his wife 
moderately and to deprive her of her liberty. This has long since ceased to be the 
law. Regina v. Jackson, [1891] 1 Q. B. 671; Fulgham v. State, 46 Ala. 143 (1871). 
It is disregarded throughout this discussion, because obsolete. 

8 Barrere v. Barrere, 4 Johns. Ch. 187 (N. Y. 1819); Waring v. Waring, 2 
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The conception advanced by common law lawyers is the unity 
of spouses and the merger of legal identity. It has played, and 
continues to play, a most important réle. But although it is the 
orthodox conception, it explains little. It was not applicable in 
the ecclesiastical courts or in other courts administering a law dif- 
ferent from the common law, it was disregarded by the common 
law in criminal matters, and it was not applied substantively in 
many civil matters. At most it is a useful phrase to sum up a 
result in certain cases. 

The historical basis of the common law treatment of the rela- 
tion of husband and wife is obscure, but it doubtless has several 
sources. One source is a mixture of the Bible and medieval meta- 
physics. A second is the position of the pater-familias in Roman 
law. A third, in personal matters the most important, is the natu- 
ral law conception of the family as an informal unit of govern- 
ment, with the husband, physically the stronger, as the head. A 
fourth, and in property matters the most important, is feudalism.° 


Separate Estate in Equit 


By the eighteenth century equity had developed a doctrine of 
married woman’s separate estate. Where existing property was 
settled upon a married woman to her sole and separate use free of 
the interference and control of her husband, equity would enforce 
the settlement through the instrumentality of the trust device. 
The husband as well as a third person could be the settlor of prop- 
erty even during coverture. The husband could even forego his 
right to his wife’s services, and the proceeds thereof would consti- 
tute separate property. Equity would protect the woman in the 
use and control of the property against the husband, and if no 
trustee were employed by the settlor, it would impose a trust upon 
the property interest which the husband acquired at law. Im- 
proper interference by the husband with the wife’s equitable right 
was considered by equity a wrong which would be prevented or 
redressed on the analogy of trusts. In respect to such matters 
husband and wife could sue each other. Equity invested a married 
woman with extensive capacity to transfer and to contract, as nec- 
essary incidents of ownership. This doctrine of separate estate 





Phill. 132 (1813); Evans v. Evans, 1 Hagg. Con. 35, 37-40 (1790). See also 
McCurpy, op. cit. supra note 1, at 337-63, and cases therein cited. 
® Cf. Bryce, Stupies 1n History AND JURISPRUDENCE (1901) 819. 
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applied, however, only to existing property so settled, and not to 
other property, even though a trust had been created, and it did 
not otherwise affect the incidents of the husband and wife 
relation.*° 


Statutory Separate Estate 


The influence of a century and a half or more of the doctrine of 
equitable separate estate, its inherent defects, such as its insistence 
that property be settled to the sole and separate use of the woman, 
its failure to deal adequately with the matter of services and earn- 
ings, and its operation strictly according to equitable principles, 
together with a general movement in the direction of codification, 
led to statutory treatment.”* 

Married Women’s Property Acts, or Emancipation Acts, of the 
nineteenth century, were designed primarily to secure to a married 
woman a right to a separate estate, and to make this a legal estate. 
Separate estate in equity furnished the model, but most statutes 
have gone much further. Thus it is generally provided that all 
property held as a separate estate, and all property, real or per- 
sonal, owned at the time of marriage by a woman married after 
the passage of the act, and any property real or personal acquired 
by any married woman during coverture after the passage of the 
act, shall remain her sole and separate property free of the control 
of her husband, and not liable for his debts.*? Some statutes, in 
addition, have given a married woman to a varying extent capac- 
ity to transfer property ** and to contract. Sometimes the con- 
tractual capacity is limited to contracts respecting separate estate, 
to contracts other than suretyship, to contracts other than surety- 
ship for the husband, to contracts other than contracts with the 
husband; sometimes full contractual capacity is conferred.’* Some 
statutes have secured to a married woman her earnings.*® And 





10 As to separate estate in equity, see McCurpy, op. cit. supra note 1, at 537- 
64, and cases therein collected. See also Webster v. Webster, [1916] 1 K. B. 714, 
716; Wallace v. McCollough, 1 Rich. Eq. 426 (S. C. 1845). 

11 Cf. Dicey, Law AND OPINION IN THE NINETEENTH CENTURY (1905). 

12 See McCurpy, op. cit. supra note 1, at 565-74, and cases therein collected. 

13 Ibid. at 597-615, and cases therein collected. 

14 Tbid. at 574-06, 616-46, and cases therein collected. 

15 [bid. at 646-56, 778-93, and cases therein collected. 
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some have gone still further, dealing with wrongs in general com- 
mitted by or against a married woman.** There can be no ques- 
tion but that the primary effect of these statutes is to create or 
recognize certain substantive rights in the wife, and to deprive 
the husband of inconsistent common law rights. But what are 
these rights, and how may a married woman enforce them, espe- 
cially against her husband? 

Remedially and procedurally, these statutes may be classified 
in seven general groups: (a) those which deal with property and 
are silent as to remedies; *’ (b) those which permit a married 
woman to sue or be sued only in respect to property which consti- 
tutes her separate estate; ** (c) those which expressly exclude or 
refuse to authorize suits between husband and wife; *® (d) those 
which do not permit a married woman to sue or be sued by a third 
person alone in her own name for personal torts; *° (e) those which 
permit a married woman to sue separately for torts committed 
against her; ** (f) those which in terms permit suits by and against 
married women as though they were sole; ** and (g) those which 
in terms permit suits between husband and wife.”* 


1. Acts Affecting Property 


Since the primary object of these statutes was to emancipate a 
married woman from her husband’s control in property matters, 
courts are generally in agreement that the wife has enforceable 





16 Ibid. at 693-708, 774-93, 813-28. See also Allen v. Allen, 246 N. Y. 571, 159 
N. E. 656 (1927) ; Crowell v. Crowell, 180 N. C. 516, 105 S. E. 206 (1920). 

17 Emerson v. Clayton, 32 Ill. 493 (1863). 

18 Batchelder v. Sargent, 47 N. H. 262 (1867); Minier v. Minier, 4 Lans. 421 
(N. Y. 1871). 

19 See 45 & 46 Vict. c. 75, § 12 (1882). See also Mass. Gen. Laws (1921) 
c. 209, § 6; Bassett v. Bassett, 112 Mass. 99 (1873) ; Moreau v. Moreau, 250 Mass. 
110, 145 N. E. 43 (1924); Young v. Young, 251 Mass. 218, 146 N. E. 575 (1925); 
Ricker v. Ricker, 248 Mass. 549, 143 N. E. 539 (1924); cf. In re James, 131 Fed. 
gor (C. C. A. 1st, 1904). See also Crowther v. Crowther, 55 Me. 358 (1868) ; 
McCurpy, op. cit. supra note 1, at 634-41. 

20 McCurpy, op. cit. supra note 1, at 692-98, 772-78. 

21 Thompson v. Thompson, 218 U. S. 611 (1910). 

22 Edwards v. Porter, [1925] A. C. 1, (1925) 20 Inu. L. Rev. 80; Mewhirter 
v. Hatten, 42 Iowa 288 (1875); Norris v. Corkill, 32 Kan. 409, 4 Pac. 862 (1884). 

23 Austin v. Austin, 136 Miss. 61, 100 So. 591 (1924); cf. 45 & 46 VICT. c. 75, 
$12 (1882). 
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property rights against the husband. A disagreement comes over 
the question whether a suit can be maintained at law or whether it 
must be brought in equity. Under some of these forms of statutes, 
courts have held that, as between husband and wife, they merely 
created a separate estate, with rights enforceable in equity,* while 
other courts have held that, since the estate is legal in nature, it 
is protected by the ordinary legal actions.”° 

And so a great variety of civil suits by wives against hus- 
bands have become common. Suits to enjoin interference with 
property,”* for injunctions keeping the husband out of his wife’s 





24 Howe v. Blanden, 21 Vt. 315 (1849); Matson v. Matson, 44 Metc. 262 
(Ky. 1863); Smith v. Gorman, 41 Me. 405 (1856) ; Plotkin v. Plotkin, 2 W. W. 
Harr. 455, 125 Atl. 455 (Del. 1924); Smith v. Smith, 133 Atl. 860 (N. J. 1926). 
See also Fitcher v. Griffiths, 216 Mass. 174, 103 N. E. 471 (1913) ; Walter v. Walter, 
48 Mo. 140 (1871) ; Porter v. Bank of Rutland, 19 Vt. 410 (1847). 

25 Minier v. Minier, 4 Lans. 421, 422-23 (N. Y. 1871). “ Section three of the 
act of 1862 provides as follows: ‘ Any married woman may, while married, sue and 
be sued in all matters having relation to her sole and separate property, or which 
may hereafter come to her by descent, devise, bequest, purchase or the gift or grant 
of any person in the same manner as if she was sole.’ The terms of this provision 
are sufficient to warrant the bringing of such a suit both by a wife against her 
husband, and by a husband against his wife, and I am inclined to think that such 
a suit is also within the spirit and intent of the act. In view of the main object of 
the series of statutes in respect to the property and rights of married women, to 
wit, the more effectual protection thereof, and in respect to the separate property 
of the wife, its protection from the ‘ interference and control’ of the husband, as 
expressed in the first section of the act of 1860, it is both logical and reasonable, 
I think, to construe the authority given her in section three of the amending act of 
1862, to sue in ‘ all matters having relation to her sole and separate property . . . 
as if she were sole,’ as entitling her to bring just such a suit against her husband in 
relation to her property as she may bring against any other person. I see nothing 
in the relation between husband and wife any more inconsistent with such a con- 
struction than with the right of the wife to sue her husband in equity, as she 
could do, before the statute. ... And when she has the legal title to real estate 
which her husband actually occupies exclusively of herself, the proper action for 
its recovery is not a suit in equity, but an action at law. In regard to the property, 
the relation of husband and wife does not affect it; as to it the parties are strangers 
to each other. If any other person than the husband were occupying it, as he did, 
no doubt would exist as to the propriety of the action brought. Since the husband 
and wife occupy the same relation to the property as the parties in the case sup- 
posed, there can be no good reason for refusing to construe the statute according 
to its letter, since such construction seems so plainly within its object and 
intent... .” 

26 Donnelly v. Donnelly, (1886) 31 Sox. J. 45; Green v. Green, 5 Hare 4oon. 
(1840) ; Wood v. Wood, 19 W. R. 1049 (1871) ; Ellis v. Ellis, 2 Coop. 234 (1793); 
Wilkinson v. Wilkinson, 147 La. 315, 84 So. 794 (1920). 
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house,”” to recover property,”* to quiet title,”® for fraud,*° to im- 
pose a constructive trust,** to recover rents,*” actions for waste,** 
for partition,** of ejectment,*° of forcible detainer,** trespass,*’ 
detinue,** for detention of goods,** to recover chattels,*® replevin,** 
trover,*? have generally been permitted. 

Civil suits by husbands against wives concerning property are 
also upheld in many states. An argument can be made that Mar- 





27 Symonds v. Hallett, 24 Ch. D. 346 (1883); Shipman v. Shipman, [1924] 
2 Ch. 140. 

28 Greenwood v. Greenwood, 113 Me. 226, 93 Atl. 360 (1915) ; Pennington v. 
Acker, 30 Miss. 161 (1855); Sackman v. Sackman, 143 Mo. 576, 45 S. W. 264 
(1898) ;- Woodward v. Woodward, 148 Mo. 241, 49 S. W. 1001 (1899); Black v. 
Black, 26 N. J. Eq. 295 (1875); Ireland v. Ireland, 244 Pa. 489, 90 Atl. 911 (1914). 

29 See Porter v. Goble & Co., 88 Iowa 565, 55 N. W. 530 (1893). 

30 Adams v. Adams, 51 Conn. 135 (1883); Whiting v. Whiting, 114 Me. 382, 
96 Atl. 500 (1916); Frankel v. Frankel, 173 Mass. 214, 53 N. E. 398 (1899); 
Moreau v. Moreau, 250 Mass. 110, 145 N. E. 43 (1924) ; Heckman v. Heckman, 215 
Pa. 203, 64 Atl. 425 (1906). 

81 Heintz v. Heintz, 56 Tex. Civ. App. 403, 120 S. W. 941 (1909). 

82 Ayer v. Ayer, 16 Pick. 327 (Mass. 1835). 

83 Miller v. Miller, 8 Wright 170 (Pa. 1863); Feiler v. Kear, 126 Pa. 470, 17 
Atl. 668 (1889), 133 Pa. 40, 19 Atl. 310 (1890); Borton v. Borton, 190 S. W. 192 
(Tex. Civ. App. 1916). 

84 Riker v. Riker, 83 N. J. Eq. 198, 92 Atl. 586 (1914); Moore v. Moore, 
47 N. Y. 467 (1872) ; Shafer v. Shafer, 163 N. E. 507 (Ohio App. 1928) ; Borton v. 
Borton, 190 S. W. 192 (Tex. Civ. App. 1916) ; see also Howe v. Blanden, 21 Vt. 315 
(1849). 

385 Cook v. Cook, 125 Ala. 583, 27 So. 918 (1899) ; McDuff v. McDuff, 45 Cal. 
App. 53, 187 Pac. 37 (1919) ; Crater v. Crater, 118 Ind. 521, 21 N. E. 290 (1888) ; 
Smith v. Smith, 133 Atl. 860 (N. J. Eq. 1926) ; Gould v. Gould, 29 How. Pr. 441 
(N. Y. 1865) ; Minier v. Minier, 4 Lans. 421 (N. Y. 1871) ; Wood v. Wood, 83 N. Y. 
575 (1881) ; McKendry v. McKendry, 131 Pa. 24, 18 Atl. 1078 (1890) ; Edmonds 
v. Edmonds, 139 Va. 652, 124 S. E. 415 (1924); cf. Williams v. Williams, 106 Neb. 
584, 184 N. W. 114 (1921). 

86 Walker v. Walker, 215 Ky. 154, 284 S. W. 1042 (1926). 

87 Weldon v. De Bathe, 14 Q. B. D. 339 (1884) ; Larison v. Larison, 9 Ill. App. 
27 (1881). 

88 Good v. Good, 39 W. Va. 357, 19 S. E. 382 (1894); see also Strength v. 
Thornton, 19 Ala. App. 475, 98 So. 206 (1923). 

89 Larner v. Larner, [1905] 2 K. B. 539; Healey v. Healey, [1915] 1 K. B. 938. 

40 Bruce v. Bruce, 95 Ala. 563, 11 So. 197 (1891) ; Wade v. Powell, 20 Ga. 645 
(1856). 

41 Jones v. Jones, 19 Iowa 236 (1865) ; White v. White, 58 Mich. 546, 25 N. W. 
490 (1885) ; Howland v. Howland, 20 Hun 472 (N. Y. t880) ; see also Tresher v. 
McElroy, 90 Fla. 372, 106 So. 79 (1925); cf. Matson v. Matson, 4 Metc. 262 (Ky. 
1863). 

42 Gillespie v. Gillespie, 64 Minn. 381, 67 N. W. 206 (1896) ; Whitney v. Whit- 
ney, 3 Abb. Pr. (Nn.s.) 350 (N. Y. 1867) ; cf. Smith v. Gorman, 41 Me. 405 (1856). 





1040 HARVARD LAW REVIEW 


ried Women’s Statutes do not confer rights upon husbands that 
they did not have before. But to this it has been replied that the 
statute destroys the unity of husband and wife and puts them on 
an equality. Thus suits to enforce a trust,** for fraud,** to enjoin 
a wife from keeping buyers out of the husband’s house,*° actions 
for partition,*® of ejectment,*’ for conversion,** replevin,** have 
been permitted.” 

In some states, husband and wife can not contract with one 
another,” but in many states they may make such contracts and 
enforce them in the usual way.” 





#3 Higgins v. Higgins, 14 Abb. N. C. 13 (N. Y. 1883). 

44 Lombard v. Morse, 155 Mass. 136, 29 N. E. 205 (1891). 

45 Hill v. Hill, [1916] W. N. 59; see also Schomaker v. Schomaker, 247 Pa. 
444, 93 Atl. 460 (1915). But see Root v. Root, 164 Mich. 638, 130 N. W. 194 
(1911). 

46 Niles v. Niles, 143 Ky. 94, 136 S. W. 127 (1911) ; Wury v. Wury, 27 Abb. 
N. C. 58, 15 N. Y. Supp. 720 (1891). But see Kuntz v. Kuntz, 244 Mich. 78, 221 
N. W. 285 (1928). 

47 Fenwick v. Gravenor, 7 Mod. 70 (1702); Doe d. Merigan v. Daly, 8 Q. B. 
934 (1846). 

48 Berdell v. Berdell, 58 How. Pr. 102 (N. Y. 1879) ; Mason v. Mason, 66 Hun 
386, 21 N. Y. Supp. 306 (1892); Shewalter v. Wood, 183 S. W. 1127 (Mo. App. 
1916). 

49 Notes v. Snyder, 4 F.(2d) 426, 55 App. D. C. 233 (1925). But see Plotkin 
v. Plotkin, 2 W. W. Harr. 455, 125 Atl. 455 (Del. 1924) ; Hobbs v. Hobbs, 70 Me. 
383 (1880). 

50 As to the effect of Married Women’s Acts upon the capacity of one spouse to 
commit a crime against the property of the other, see McCurpy, op. cit. supra 
note 1, at 573n. See also Queen v. Streeter, [1900] 2 Q. B. 601; The King v. James 
[1902] 1 K. B. 540; The King v. Payne, [1906] 1 K. B. 97; cf. Lemon v. Simmons, 
57 L. J. Q. B. 260 (1888). See especially Beasley v. State, 138 Ind. 552, 38 N. E. 35 
(1894), where it was held that since a married woman may under the statute own 
property, her husband can be guilty of larceny thereof, a good example of cessante 
ratione, cessat etiam lex. 

51 See McCurpy, op. cit. supra note 1, at 616-46. See also Kalfus v. Kalfus, 
12 Ky. L. Rep. 839 (1891) ; Crowther v. Crowther, 55 Me. 358 (1868); Perkins v. 
Blethen, 107 Me. 443, 78 Atl. 574, 31 L. R. A. (N.s.) 1148 (1911) ; Edwards v. 
Stevens, 3 Allen 315 (Mass. 1862) ; Roseberry v. Roseberry, 27 W. Va. 759 (1886) ; 
cf. In re James, 131 Fed. gor (C. C. A. 1st, 1904). 

52 Mathewson v. Mathewson, 79 Conn. 23, 63 Atl. 285, 5 L. R. A. (Ns.) 611 
(1906). See also Rice v. Crozier, 139 Iowa 629, 117 N. W. 984 (1908) ; Leahy v. 
Leahy, 97 Ky. 59, 29 S. W. 852 (1895); Barton v. Barton, 32 Md. 214 (1869); 
Markham v. Markham, 4 Mich. 305 (1856); Benson v. Morgan, 50 Mich. 77, 14 
N. W. 705 (1883) ; Montgomery v. Montgomery, 142 Mo. App. 481, 127 S. W. 118 
(1910) ; Deven v. Deven, 17 How. Pr. 514 (N. Y. 1859) ; Adams v. Custis, 4 Lans. 
164 (N. Y. 1870); Granger v. Granger, 2 N. Y. St. Rep. 211 (1886); Alward v. 
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Frequently statutes give to a married woman a right to her serv- 
ices and earnings. By construction these have been limited to 
services outside the household, but there remain situations where 
a wife has an enforceable right against the husband for promised 
wages.”® 

2. Acts Affecting the Person 


The great battleground has been the matter of torts affecting 
primarily the person. The first important skirmish occurred in 
Phillips v. Barnet.** The case arose after the enactment of the 
Matrimonial Causes Act of 1857 (20 & 21 Vict. c. 85) transfer- 
ring to the courts jurisdiction to dissolve a marriage, but did not 
involve a Married Women’s Statute. A woman after divorce 
brought action against her former husband for alleged assaults 
and batteries which occurred during coverture. It was held that 
the action would not lie. Mr. Justice Blackburn said: 


“T think that this action cannot be maintained. There can be no 
doubt that if a wife receives bodily injury from the hands of her hus- 
band he is liable to criminal proceedings . . . and upon this and upon 
other occasions she is in law a separate person. But the question, 
whether after a divorce a husband can sue his wife, or a wife her hus- 
band, for anything which has happened during coverture, depends upon 
very different considerations. I was at first inclined to think, having re- 
gard to the old procedure and the form of pleas in abatement, that the 
reason why a wife could not sue her husband was a difficulty as to 
parties; but I think that when one looks at the matter more closely, the 
objection to the action is not merely with regard to the parties, but a re- 
quirement of the law founded upon the principle that husband and wife 
are one person. . . . These authorities shew that the objection to the 
action is, not because it is one in which husband and wife ought to be 
joined, but because husband and wife cannot contract with or convey to 
each other. . . . It is not difficult to see why such an action has not 
been brought before. There could be no question of bringing it except 





Alward, 15 Civ. Proc. R. 151, 2 N. Y. Supp. 42 (1888) ; Brenneman v. Brenneman, 
1 Ohio N. P. 332 (1895); Grubbe v. Grubbe, 26 Ore. 363, 38 Pac. 182 (1894) ; 
Kennedy v. Knight, 174 Pa. 408, 34 Atl. 585 (1896) ; De Baun v. De Baun, 119 Va. 
85, 89 S. E. 239 (1916); Mattinson v. Mattinson, 128 Wash. 328, 222 Pac. 620 
(1924) ; Hamilton v. Hamilton, 95 W. Va. 387, 121 S. E. 290 (1924). 

58 See McCurpy, op. cit. supra note 1, at 646-56, 778-93; Warren, supra note 3. 

54 1 Q. B. D. 436 (1876). Also contemporaneously in Peters v. Peters, 42 Iowa 
182 (1875). See the earlier New York cases cited infra note 89. 
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where the marriage was dissolved by a divorce, for if husband or wife 
died any action would be defeated by the rule actio personalis moritur 
cum persona. Before the dissolution of the marriage the objection on 
account of parties would of itself prevent the action.” *° 


In Abbott v. Abbott, a case of the same sort, the decision 
was to the same effect, but after following the reasoning of 
Mr. Justice Blackburn in Phillips v. Barnet, the court proceeded 
further: 


“We are not convinced that it is desirable to have the law as the 
plaintiff contends it to be. There is no necessity for it. Practically, the 
married woman has remedy enough. The criminal courts are open to 
her. She has the privilege of the writ of Aabeas corpus, if unlawfully 
restrained. As a last resort, if need be, she can prosecute at her hus- 
band’s expense a suit for divorce. Ifa divorce is decreed to her . . . all 
her needs and all her causes of complaint, . . . can be considered by the 
court, and compensation in the nature of alimony allowed for them. In 
this way, all matters would be settled in one suit as a finality. . . . 

“ Tf the wife can sue the husband, he can sue her. If an assault was 
actionable, then would slander and libel and other torts be. Instead of 
settling, a divorce would very much unsettle all matters between married 
parties. The private matters of the whole period of married existence 
might be exposed by suits. The statute of limitations could not cut 
off actions, because during coverture the statute would not run. With 
divorces as common as they are now-a-days, there would be new harvests 
of litigation. If such a precedent was permitted, we do not see why any 
wife surviving the husband could not maintain a suit against his execu- 
tors or administrators . . . and this would add a new method by which 
estates could be plundered.” *” 


Although these cases deal only with the effect of divorce in the 
absence of a Married Women’s Property Act, they have acquired 
the position of leading cases, and the weight of authority under the 
Married Women’s Acts is in accord. 

In Thompson v. Thompson,** the Supreme Court of the United 





55 Ibid. at 438-41. 

56 67 Me. 304 (1877). 

57 Ibid. at 307-08. It was held further that third persons who confederated with 
and assisted the husband in committing the assault were not liable. Compare 
Cardozo, C. J., in Schubert v. Schubert Wagon Co., infra p. 1049. 

58 218 U.S. 611 (1910) ; see (1913) 22 YALE L. J. 250. 
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States, by Mr. Justice Day (Mr. Justice Harlan, with whom con- 
curred Mr. Justice Holmes and Mr. Justice Hughes, dissenting), 
held, under the statute applicable to the District of Columbia 
which empowered married women “to sue separately . . . for 
torts committed against them as fully and freely as if they were 
unmarried,” that a wife has no cause of action against her hus- 
band for assault and battery. 


“ The statute was not intended to give a right of action as against the 
husband, but to allow the wife, in her own name, to maintain actions of 
tort which at common law must be brought in the joint names of her- 
self and husband. .. . 

“Tt is suggested that the liberal construction insisted for . . . in this 
case might well be given, in view of the legislative intent to provide 
remedies for grievous wrongs to the wife. . . . 

“ Apart from the consideration that the perpetration of such atro- 
cious wrongs affords adequate grounds for relief under the statutes of 
divorce and alimony, this construction would at the same time open the 
doors of the courts to accusations of all sorts of one spouse against the 
other, and bring into public notice complaints for assault, slander and 
libel, and alleged injuries to property of the one or the other... . 
Whether the exercise of such jurisdiction would be promotive of the 
public welfare and domestic harmony is at least a debatable question. 
The possible evils of such legislation might well make the lawmaking 
power hesitate to enact it.” °° 


The same result has been reached in other jurisdictions in cases 
of assault and battery,°° malicious prosecution,” false imprison- 





59 218 U.S. at 616-18. It is to be noted that the remarks concerning property 
actions are against the great weight of authority. 

60 Peters v. Peters, 156 Cal. 32, 103 Pac. 219, 23 L. R. A. (N.S.) 699 (1909) ; 
Peters v. Peters, 42 Iowa 182 (1875); Dishon v. Dishon, 187 Ky. 497, 219 S. W. 
794, 13 A. L. R. 625 (1920) ; Libby v. Berry, 74 Me. 286 (1883); Strom v. Strom, 
98 Minn. 427, 107 N. W. 1047, 6 L. R. A. (N.s.) 191 (1906) ; Bandfield v. Bandfield, 
117 Mich. 80, 75 N. W. 287, 40 L. R. A. 757 (1898); Butterfield v. Butterfield, 
195 Mo. App. 37, 187 S. W. 295, 197 S. W. 374 (1916) ; Schultz v. Schultz, 89 N. Y. 
644 (1882) ; Lillienkamp v. Rippetoe, 133 Tenn. 57, 179 S. W. 628 (1915), L. R. A. 
1916B 881; Wilson v. Barton, 283 S. W. 71 (Tenn. 1926); Speer v. Sykes, 102 
Tex. 451, 119 S. W. 86 (1909); Gowin v. Gowin, 264 S. W. 529 (Tex. Civ. App. 
1924), (1924) 10 Corn. L. Q. 61; Keister v. Keister, 123 Va. 157, 96 S. E. 215, 
1 A. L. R. 439 (1918); Schultz v. Christopher, 65 Wash. 496, 118 Pac. 629, 38 
L.R. A. (N.s.) 780 (1911). 

®1 Tinkley v. Tinkley, 25 T. L. R. 264 (1909). 
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ment,” fraud,* slander,™ libel,®° and negligence *° (most of which 
have been automobile cases where the injured wife has been a 
passenger ). 

It follows that there is no cause of action by a wife against the 
employer of the husband for the husband’s negligence resulting in 
injury to the wife, since the employer is liable only if the employee 
is liable, and recovery against an employer who would have a right 
over against the employee would accomplish indirectly what can 
not be done directly, and would leave the ultimate burden of dam- 
ages on the husband. Likewise, since the difficulty is a lack of 
cause of action, it is immaterial that the spouses are not cohabit- 
ing,°* or that the action is brought after divorce, or that the 
action is brought by the wife’s administrator against the husband 
for causing the death of the wife.” 





62 Tinkley v. Tinkley, 25 T. L. R. 264 (1909) ; Rogers v. Rogers, 265 Mo. 200, 
177 S. W. 382 (1915). 

63 Kujek v. Goldman, 9 Misc. 34, 29 N. Y. Supp. 294 (1804) ; Seelau v. Seelau, 
198 N. Y. Supp. 41 (1923). 

64 Clark v. Clark, 11 F.(2d) 871 (S. D. N. Y. 1925); Freethy v. Freethy, 42 
Barb. 641 (N. Y. 1865) ; State v. Edens, 95 N. C. 693 (1886). 

65 Queen v. Lord Mayor of London, 16 Q. B. D. 772 (1886); Faris v. Hope, 
298 Fed. 727 (C. C. A. 8th, 1924). 

66 Heyman v. Heyman, 19 Ga. App. 634, 92 S. E. 25 (1917); Maine v. Maine & 
Sons Co., 198 Iowa 1278, 201 N. W. 20 (1924); Blickenstaff v. Blickenstaff, 167 
N. E. 146 (Ind. App. 1929); Furstenburg v. Furstenburg, 152 Md. 247, 136 Atl. 
534 (1927); Harvey v. Harvey, 239 Mich. 142, 214 N. W. 305 (1927); Riser v. 
Riser, 240 Mich. 402, 215 N. W. 290 (1927) ; Woltman v. Woltman, 153 Minn. 217, 
189 N. W. 1022 (1922), (1923) 21 Micu. L. Rev. 473; Austin v. Austin, 136 
Miss. 61, 100 So. 591 (1924), (1924) 19 Itz. L. Rev. 198; Emerson v. Western 
Seed & I. Co., 116 Neb. 180, 216 N. W. 297 (1927) ; Von Laszewski v. Von Laszew- 
ski, 99 N. J. Eq. 25, 133 Atl. 179 (1926); Perlman v. Brooklyn City R. R., 117 
Misc. 353, 191 N. Y. Supp. 891 (1921); Schubert v. Schubert Wagon Co., 129 
Misc. 578, 222 N. Y. Supp. 115 (1927), rev’d, 223 App. Div. 502, 228 N. Y. Supp. 
604 (1928), aff'd, 249 N. Y. 253, 164 N. E. 42 (1928) ; Finn v. Finn, 19 Ohio App. 
302 (1924) ; Leonardi v. Leonardi, 21 Ohio App. 110, 153 N. E. 93 (1925) ; Oken v. 
Oken, 44 R. I. 291, 117 Atl. 357 (1922), (1923) 3 B. U. L. Rev. 115. 

67 Maine v. Maine & Sons Co.; Riser v. Riser; Emerson v. Western Seed & I. 
Co., all supra note 66. But cf. Schubert v. Schubert Wagon Co., supra note 66. 

68 Clark v. Clark, 11 F.(2d) 871 (S. D. N. Y. 1925). 

69 Main v. Main, 46 Ill. App. 106 (1891); Abbott v. Abbott, 67 Me. 304 
(1877) ; Libby v. Berry; Bandfield v. Bandfield; Lillienkamp v. Rippetoe; Schultz 
v. Christopher, all supra note 60; Speer v. Sykes, 102 Tex. 451, 119 S. W. 86 
(1909). 

70 In re Dolmage’s Estate, 203 Iowa 231, 212 N. W. 553 (1927), (1928) 26 
Micz. L. Rev. 455; Dishon v. Dishon, supra note 60; Wilson v. Brown, 154 S. W. 
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In Drake v. Drake,” a husband after a period of separation 
sought an injunction against his wife’s continued nagging. An 
order dismissing the complaint upon demurrer was affirmed.” 
This case, however, involves obviously other more general factors 
than that of husband and wife.” It involves the problem of 
equitable protection of interests purely of personality, and the 
difficulties, and possible ridicule — unusually acute here — in en- 
forcing an injunction.” 

No action will lie by a wife against her husband for damages for 
failure to support.”* But since in most states a wife may have 
specific equitable relief, there is a civil remedy apart from 
divorce.”° 

There is, however, a strong minority of courts that recognize a 
right of action in favor of one spouse against the other for torts 
affecting primarily the person. 

In Brown v. Brown,” a wife brought action against her husband 
to recover damages for assault and battery and false imprison- 
ment. The court, in holding that under the Connecticut Married 
Women’s Act the action would lie, said: 


“Tt is true that courts in some of the States have held that statutes 
more or less similar to the one here in question give a married woman no 
right of action against her husband for a tort... . If the legislative 
intent in such an enactment is not to change the foundation upon which 
the status of married persons was based at common law, namely their 
legal identity, but its purpose is to empower the wife, while that status 





322 (Tex. Civ. App. 1913) ; Wilson v. Barton, 283 S. W. 71 (Tenn. 1926); Keister 
v. Keister, supra note 60. 

71 145 Minn. 388, 177 N. W. 624, 9 A. L. R. 1064 (1920). 

72 Following Strom v. Strom, 98 Minn. 427, 107 N. W. 1047 (1906). 

78 The court uses the familiar rule of no cause of action between husband and 
wife. 

74 See Pounp, Cases oN EquiraB_e Retier AGAINST DEFAMATION AND INJURIES 
TO Personatity (Chafee’s ed. 1930) 65-81. 

75 Decker v. Kedly, 148 Fed. 681 (C. C. A. oth, 1906) ; Gowin v. Gowin, 264 
S. W. 529 (Tex. Civ. App. 1924). 

76 Galland v. Galland, 38 Cal. 265 (1869). See also McCurpy, op. cit. supra 
note 1, at 748-52, and cases therein cited; cf. Webster v. Webster, [1916] 1 K. B. 
. 714. It may be argued that at common law the extent of the right is a power to 
' purchase on a husband’s credit, and that equitable relief resulted from a misappre- 
hension of ecclesiastical alimony practice in divorce mensa et thoro. See BisHop, 
MarriacE, Divorce, AND SEPARATION (1891) §§ 1393-1400. 

77 88 Conn. 42, 89 Atl. 889 (1914) ; see Note (1914) 23 Yate L. J. 613. 
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exists, to contract and sue in her own name like a femme sole, it might 
well be held that language bestowing this right could not be so extended 
as to permit her to contract with her husband or to sue him for a 
tort. ... We have already held that the legislative intent in the Act 
of 1877 was to change the foundation of the legal status of husband and 
wife. .. . The parties retain their legal identity, and their civil rights 
are to be determined in accordance with the status thus established. 
These rights, except so far as they are modified by the statute itself 
or by other statutes, or are necessarily affected by the reciprocal 
rights and obligations which are inherent in the relation of husband and 
wife, are the same as they were before marriage. The statute leaves 
nothing to implication. The right to contract with the husband, and to 
sue him for breach of contract, and to sue for torts, is not given to the 
wife by the statute. These are rights which belonged to her before mar- 
riage, and, because of the new marriage status created by the statute, 
are not lost by the fact of marriage, as they were under the common-law 
status. The status of the parties after marriage being fixed, there was 
no occasion for providing in express terms what the consequences would 
be. They followed logically... . 

“In the fact that the wife has a cause of action against her husband 
for wrongful injuries to her person or property committed by him, we 
see nothing which is injurious to the public, or against the public good, 
or against good morals. . . . Tlie danger that the domestic tranquillity 
may be disturbed . . . and that the courts will be filled with actions 

. we think is not serious.” *® 


In Bushnell v. Bushnell,”® the Connecticut court applied the de- 
cision in Brown v. Brown to a case of negligence. 

Several other jurisdictions have reached the same result, both in 
cases of intentional aggression *° and in cases of negligence * 





78 88 Conn. at 46-48, 89 Atl. at 891-92. The court relied upon its previous 
decision that husband and wife may contract inter se and sue each other for breach 
thereof. Mathewson v. Mathewson, supra note 52. 

79 103 Conn. 583, 131 Atl. 432, 44 A. L. R. 785 (1925), (1926) 24 Mricu. L. Rev. 
618, (1926) 10 Munn. L. Rev. 439, (1926) 1 Notre Dame Law. 195; Kalamian v. 
Kalamian, 107 Conn. 86, 139 Atl. 635 (1927). 

80 Johnson v. Johnson, 201 Ala. 41, 77 So. 335 (1917), Note (1920) 5 Corn. 
L. Q. 171, (1918) 27 Yate L. J. 1081; Fitzpatrick v. Owens, 124 Ark. 167, 186 
S. W. 832, 187 S. W. 460 (1916); Gilman v. Gilman, 78 N. H. 4, 95 Atl. 657 
(1915), Note (1916) 1 Corn. L. Q. 289; Crowell v. Crowell, 180 N. C. 516, 105 
S. E. 206 (1920), 181 N. C. 66, 106 S. E. 149 (1921) ; Fiedler v. Fiedler, 42 Okla. 
124, 140 Pac. 1022, 52 L. R. A. (N.s.) 189 (1914) ; Prosser v. Prosser, 114 S. C. 45; 
102 S. E. 787 (1922). 

81 Roberts v. Roberts, 185 N. C. 566, 118 S. E. 9, 29 A. L. R. 1479 (1923); 
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(most of which are automobile cases). And a married woman 
may generally secure a decree for separate maintenance, without 
seeking a divorce, where the husband refuses to support — a civil 
redress for a breach of a purely marital duty.** 
The New York decisions deserve separate treatment. The 
courts of that state have recognized all kinds of causes of action 
in favor of one spouse against the other, and permit actions at law, 
for property torts. In Minier v. Minier,* it was held that a wife 
had a cause of action of ejectment against her husband.** And 
in Berdell v. Berdell,** the court upheld an action of trover brought 
by the husband against the wife. In De Brauwere v. De Brau- 
were,** it was held that a wife whose husband had refused to sup- 
port, and who had used her separate estate for this purpose, could j 
recover from the husband moneys so spent.*? In Schultz v. 
Schultz,** an action by the wife against the husband for assault 
and battery, the supreme court reasoned in a similar fashion, and 
refused to follow several previous New York decisions in the lower q 
courts which had reached a contrary result.*® An order made at a 
special term denying a motion to vacate an order of arrest was 
affirmed. 





“Tt is not regarded as discourteous to say that the ill treatment of the 
wife by the husband, which consists in the violence of an assault and 
battery, is more destructive to conjugal union and tranquillity than the 








(1923) 10 VA. L. Rev. 161, Note (1924) 33 YALE L. J. 315, Note (1924) 2 N.C. L. 
Rev. 113; Roberts v. United States Fid. & Guar. Co., 188 N. C. 795, 125 S. E. 611 
(1924) ; Waite v. Pierce, 191 Wis. 202, 209 N. W. 475, 48 A. L. R. 276 (1926), Note 
(1926) 4 Wis. L. Rev. 37, (1926) 26 Cor. L. Rev. 895, (1926) 12 Iowa L. REv. 93, q 
(1926) 11 Munn. L. Rev. 79; Moore v. Moore, 191 Wis. 232, 209 N. W. 483 (1926); ; 
see Robinson v. Robinson, 13 T. L. R. 564 (1897). 

82 Galland v. Galland, 38 Cal. 265 (1869). See also McCurpy, op. cit. supra 
note 1, at 748-52, and cases therein cited; see note 76, supra. 

83 4 Lans. 421 (N. Y. 1871). ‘ 

84 The statute permitted a married woman to sue in respect to her separate } 
estate, but contained no express provision concerning suits between husband and 
wife. See supra note 25. 

85 19 Hun 358 (N. Y. 1879). 

86 203 N. Y. 460, 96 N. E. 722, 38 L. R. A. (N.S.) 508 (1911). 

87 See McCurpy, op. cit. supra note 1, at 745-47, and cases cited therein. 

88 27 Hun 26 (N. Y. 1882). 

89 Longendyke v. Longendyke, 44 Barb. 366 (N. Y. 1863); Freethy v. Freethy, 
42 Barb. 641 (N. Y. 1865). 
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declaration of a right in the wife to maintain an action against her hus- 
band for an assault and battery upon her would be. It is not at all un- 
likely that it would operate as a restraint upon militant husbands 
disposed to indulge in such evidence of conjugal union and tran- 
quillity. ... 

“... the language of the statute is . . . quite comprehensive 
enough to include the husband as one of the persons against whom the 
wife may bring an action for assault and battery, and who has been re- 
lieved from liability under the language of the statute only by judicial 
resort to what is declared to have been the intention of the legislature on 
the subject. To allow the right in an action of this character, in accord- 
ance with the language of the statute, would be to promote greater 
harmony. . . .*° 


But the order was reversed in the court of appeals by memoran- 
dum without opinion.” 

Until recent years Schultz v. Schultz was thought to have settled 
the law of New York. In 1922, in Newton v. Weber,** the su- 
preme court carried this doctrine to an extreme. A woman was 
negligently injured by a man operating an automobile. After suit 


had been brought, the parties intermarried. The court held that 
the action must abate, reasoning that since the Married Women’s 
Act was in derogation of the common law, it must be strictly con- 
strued, that in the matter before the court the parties were one 
person in law, that the personal tort cases arising during coverture 
were authority, and that policy commended this result. The court 
made no mention of a contrary decision in the court of appeals,” 
in the case of an antenuptial debt owed by the man to the woman, 
based on the reasoning that the debt was property of the woman 
secured to her by the statute. In 1927, however, in Allen v. 
Allen,** an action for malicious prosecution by a wife against her 
husband, which the court of appeals held without opinion would 
not lie, Judge Pound dissented in an elaborate opinion on the 


iteemeel 





90 27 Hun at 28. Section 7 of the Act of 1860, as amended by the Act of 1862, 
provided: “ And any married woman may bring and maintain an action in her own 
name for damages, against any person or body corporate, for any injury to her 
person or character, the same as if she were sole.” 

91 89 N. Y. 644 (1882). 

92 119 Misc. 240, 196 N. Y. Supp. 113 (1922) ; see (1923) 36 Harv. L. Rev. 346. 

98 Power v. Lester, 23 N. Y. 527 (1861). 

94 246 N. Y. 571, 159 N. E. 656 (1927); see (1928) 37 Yate L. J. 834. 
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ground of a change in the New York Domestic Relations Law 
since the Schultz case.** And in 1928, in Schubert v. Schubert 
Wagon Co.,** an action by a wife against an employer of her hus- 
band for damages for injuries inflicted by her husband’s negligent 
operation of an automobile, which the trial court had held would 
not lie because of absence of a cause of action in favor of the wife 
against the husband,” the court of appeals in a logically unsatis- 
factory opinion held that the action against the employer would 
lie. Speaking through Chief Judge Cardozo, the court said: 


“ The disability of wife or husband to maintain an action against the 
other for injuries to the person is not a disability to maintain a like 
action against the other’s principal or master. . . . The defendant, to 
make out a defense is thus driven to maintain that the act, however 
negligent, was none the less lawful because committed by a husband 
upon the person of his wife. This is to pervert the meaning and effect 
of the disability that has its origin in marital identity. A trespass, 
negligent or willful, upon the person of a wife, does not cease to be an 
unlawful act though the law exempts the husband from liability for 
the damage. Others may not hide behind the skirts of his immu- 
nity. ... As well might one argue than an employer commanding a 
husband to commit a battery on a wife, might justify the command by 
the victim’s disability. . . . 

“We are told that in the long run the consequences of upholding an 
action against the master may be to cast the burden on the husband, 
since the master, if not personally at fault, has a remedy over... . 
The consequence may be admitted without admitting its significance as a 
determining factor in the solution of the problem. .. . 

“We find no collision between the principle of liability established in 
this case and the principle of exemption established in actions against a 
husband. If such collision, however, could be found, with the result 
that one or other principle must yield, we agree with Hubbs, P. J., writ- 
ing in the court below, that the exemption would have to give way as an 
exception, more or less anomalous, to a responsibility which to-day must 
be accepted as the general rule. Domestic Relations Law . . . is ex- 
plicit that ‘a married woman has a right of action for an injury to her 





95 Domestic RetaTions LAw (1916) $57. “A married woman has a right of 
action for an injury to her person, property or character or for an injury arising 
out of the marital relation, as if unmarried.” 

96 249 N. Y. 253, 164 N. E. 42 (1928). 

97 223 App. Div. 502, 228 N. Y. Supp. 604 (1928), rev’g 129 Misc. 578, 222 N. Y. 
Supp. 115 (1927). 
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person, property or character . . . as if unmarried.’ By authority and 
tradition, an exception has been engrafted upon this rule where the hus- 
band is defendant. We are not at liberty to extend it by dubious 
construction.” °° 


The reason for the result in these later New York cases comes 
close to a policy against civil suits as such between husband and 
wife for personal torts. This is the only satisfactory explanation 
of Newton v. Weber,” and it goes far to explain Schubert v. 
Schubert Wagon Co.” In view of the New York attitude toward 
property suits, this reason seems peculiarly without merit. And 
there is a caveat in Schubert v. Schubert Wagon Co.'* which 
should not be ignored. 


3. Considerations Influencing the Courts 


Under modern Married Women’s Statutes, what is the basis 
for recognizing or denying a cause of action between the spouses 
for personal torts? *°* Six main reasons have been advanced by 
the courts. 

First, statutory interpretation. In this connection, the Mar- 
ried Women’s Statutes are of seven general types.*°* Under the 
first five types of statutes, doubtless the denial of civil action by 
one spouse against the other for any kind of personal injury is in 
some cases necessarily correct. But many of the cases have 
arisen under the sixth type, which is now very common, and some 
have arisen under the seventh. Some courts argue that no cause 
of action existed as a matter of substance at common law, and that 
even if the statute means to give a married woman complete pro- 
cedural capacity, it does not cure the defect of no cause of action. 
It is necessary for the statute to create a cause of action.** No 
statute has been found that substantively does this in terms.*” 





98 249 N. Y. at 255, 164 N. E. at 43. 

99 Supra note 92. 

100 Supra note 96. 

101 [bid. 

102 See Note (1925) 38 Harv. L. REv. 383. 

103 See p. 1037, supra. 

104 Dishon v. Dishon; Keister v. Keister, both supra note 60. 

105 But see N. Y. Domestic Retations Law (1916) c. 14, § 57; QueEsec Civ. 
Cope (1928) art. 1053. 
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A variation of this line of thought is sometimes expressed by 
what may be termed the argument of “reciprocity” or “lack 
of mutuality.” The statute is not for the protection and benefit 
of married men; and it can not be supposed that a cause of 
action is given to a wife and not to a husband, who, also, at 
common law lacked a cause of action.*°° The answer is that 
if a woman is given a right she must be taken to be subjected to 
an equivalent duty, unless the statute plainly requires the con- 
trary. This view has had wide acceptance in cases of property 
torts. Other courts argue that the statute has completely altered 
the civil basis of marriage, that the unity conception of the com- 
mon law has been abrogated, and that the question is simply one 
of removing a disability and putting the spouses on equality.’ 
It is not necessary to create a cause of action in terms, for the 
removal of disability leaves the parties possessed of all rights and 
subject to all duties that pertain to an ordinary person. In this 
sense the statute “creates ” a cause of action. In the matter of 
contracts between husband and wife, the usual construction is in 
favor of capacity unless the statute negatives it.*°* It is obvious 
that under many Married Women’s Statutes either line of thought 
can be pursued logically. The statute usually does not require 
one result or preclude the other.**® It is easier to recognize the 
cause of action in tort where the statute recognizes contracts be- 
tween husband and wife, and more difficult where it does not. 
It is a matter not of interpretation, but of construction of the 
statute as a whole. When a court says that such a statute does 
or does not create a cause of action, the most significant question 
of all remains: why should a court give one answer or the, other 
when it could construe the statute either way? Here the courts 





106 Heyman v. Heyman, 19 Ga. App. 634, 92 S. E. 25 (1917) ; Austin v. Austin, 
136 Miss. 61, 100 So. 591, 33 A. L. R. 1388 (1924) ; Rogers v. Rogers, 265 Mo. 200, 
177 S. W. 382 (1915). 

107 Johnson v. Johnson, 201 Ala. 41, 77 So. 335 (1917) ; Fitzpatrick v. Owens, 
124 Ark. 167, 186 S. W. 832, 187 S. W. 466 (1916) ; Brown v. Brown, supra p. 1045. 

108 Supra note 52. 

109 New York, which denies an action, and North Carolina and Wisconsin, 
which recognize actions, have statutes with almost identical wording. Probably 
the best example of this is in White v. Wager, 25 N. Y. 328 (1862), where it was 
held that a wife could not convey real property directly to her husband under a 
statute which gave her capacity to convey as if unmarried, since no such question 
could arise in respect to a feme sole. 
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are really guided, and often articulately so, by their underlying 
conception of marriage and the family. The following reasons 
furnish some clue to this process. 

Second, the authority of early cases such as Phillips v. Bar- 
net ° and Abbott v. Abbott." These, however, were concerned 
only with the question of the effect of divorce upon the common 
law incidents of marriage, and did not involve Married Women’s 
Acts. 

Third, the effect of divorce as a merger. It has been urged, as 
in Abbott v. Abbott, that divorce should settle matters between 
the spouses. This is clearly a rational view, but if valid it would 
have application only to divorce cases. 

Fourth, the danger of fraud. It has been argued that if a cause 
of action is recognized it would provide an easy way for a woman 
to plunder the estate of a deceased husband.*”” Fraud, however, 
should not be presumed. 

Fifth, the feeling that a husband or wife has remedy enough in 
the criminal and divorce laws.’** The alternative to criminal 
action or a divorce suit, however, is lack of legal redress. And 
for many matters, particularly negligence, there would be no 
remedy at all. 

Sixth, the feeling that tort actions between husband and wife 
for personal injuries would disrupt and destroy the peace and 
harmony of the home.*** It may be observed that when one 
spouse assaults another, or when suits are brought, there is not 
much domestic tranquillity left to be disturbed. But if there is 
validity in this view, why not permit actions after coverture has 
been terminated, or, in violation of logic, when the real party de- 
fendant in interest, so to speak, is the spouse’s employer or is 
an insurance company, under a liability indemnity policy, as 
is so often the fact in automobile negligence cases? These ° 
form the bulk of recent cases, and presumably both spouses 
are in complete and complacent harmony. Indeed, the strongest 
argument against such actions is not disruption of domestic tran- 





110 Supra note 54. 

111 Supra note 56. 

112 Supra note 57. But see note 197, infra. 

113 Supra pp. 1042-43. 

114 Longendyke v. Longendyke, 44 Barb. 367 (N. Y. 1863). But see Abbott v. 
Abbott, 67 Me. 304 (1877) ; Schultz v. Schultz, 27 Hun 26 (N. Y. 1882). 
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quillity, but the danger of domestic collusion.*** Moreover, one 
spouse may instigate criminal proceedings against the other or sue 
for separation or divorce, or for separate maintenance without 
divorce, or for reimbursement for sums spent for support, all of 
which are probably more disturbing to domestic tranquillity. 
Finally, this view is peculiarly weak in that it proves too much or 
too little. In most states, one spouse may bring all kinds of prop- 
erty actions against the other, and to contend that personal 
injury cases are generally more acrimonious and disturbing to 
domestic tranquillity than property cases is to ignore common 
knowledge to the contrary. There is an inconsistency here that 
needs acute explanation. The real basis for this view is some- 
thing quite different. It is the feeling that it would be highly un- 
desirable to make possible liability for assault and battery every 
time one spouse touches the other, or liability for negligence 
every time the household is improperly managed. In the crimi- 
nal law the prosecuting officer is a real check, but in civil ac- 
tions, where often there would be no outside check, and the 
only evidence would be the conflicting testimony of the parties, 
the only way to restrain trivial and baseless claims is to throw 
out all claims every time the relation of the parties appears. In 
all these things we are in the realm of vague public policy, dan- 
gerous for courts to invade, equipped as they are with only the 
weapon of a priori reasoning. Today there is a certain back- 
ground of experience which was necessarily lacking when courts 
first denied personal tort actions between the spouses. There is 
nothing to show that in the states which permit such actions the 
peace and harmony of the home is disrupted to any greater ex- 
tent, or that the courts are deluged with a greater flood of such 
litigation, than in the states which deny the action. Here the 
words of Mr. Justice Crownhart, dissenting in Wick v. Wick,** 
have particular significance: 


“Courts may prophesy, but the practice often leads them to embar- 
rassment. . . .117 Every step taken to emancipate women from the 





115 See Marks v. Carne, [1909] 2 K. B. 516. See also Fidelity & Cas. Co. v. 
Marchand, [1924] 4 D. L. R. 157. 

116 192 Wis. 260, 264-65, 212 N. W. 787, 789 (1927). 

117 “Tn 1875 this court, in an opinion by its then great Chief Justice, denied 
women the right to practice law, on the ground of public policy. In language which 
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rigorous restrictions of the common law has been met with dark fore- 
bodings on the part of the judiciary. But now that women have been 
put on a parity with men as to their personal and property rights, so- 
ciety survives, with none of the dark portends of the judicial prophets 
realized.” 

Suggested Solutions 


How should the problem of torts between husband and wife be 
dealt with? There are several conceivable ways. 

(1) Permit no civil cause of action. This would, however, to 
a large extent destroy the separate estate, and, besides, we are 
too firmly committed to suits between the spouses either at law 
or in equity in property matters. 

(2) Permit property suits, but deny personal tort actions. 
This view represents the present weight of authority, but, it is sub- 
mitted, is too strict. The danger of domestic discord and many 
trivial suits is at best an a@ priori reason, and the possibility of 
severe injury which must remain unredressed seems at least as 
strong a counter-consideration. 

(3) Permit all property suits, but only those personal tort 
actions which represent substantial injuries and entail no danger 
of disrupting domestic tranquillity. This is what some recent 
decisions seem in fact to do, but such a view seems to be without 
logic in its place of chief application: liability insurance policies. 

(4) Permit all actions both in respect to property and per- 
sonal injuries, and treat the spouses as though they were strangers 
sole and unmarried. This represents a strong minority view, but, 





now seems most extravagant it was predicted that permission to practice law would 
work the gravest injury to women and to their social and moral relations. And yet, 
at the 1878 session of the legislature a law was enacted providing that the right to 
admission to the bar should not be denied on account of sex, and the lady formerly 
denied admission was thereupon duly admitted by this court... . The prophecies 
of this court did not materialize. Women have not disgraced themselves or the pro- 
fession as lawyers. The social relations have not been unduly disturbed. 

“Tn 1890 this court denied a married woman the right to sue for alienation of 
the affections of her husband. Duffies v. Duffies, 76 Wis. 374, 45 N. W. 522, 
Mr. Justice Cassoday dissenting. The court prophesied that if such actions were 
permissible they ‘ would be numberless.’ That case came up for review in 1903, in 
Lonstorf v. Lonstorf, 118 Wis. 159, 95 N. W. 961. By this time the position of the 
court had been reduced to the principle of stare decisis, with Justices Cassoday and 
Siebecker dissenting. In 1905 the legislature gave a married woman the express right 
to sue for alienation of the husband’s affection, and there has not resulted the num- 
berless actions predicted by the court in the Duffies Case.” Ibid. 
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it is submitted, is too broad, for reasons which will next be 
developed. 

(5) Permit all actions both in respect to property and per- 
sonal injuries, subject to necessary substantive limitations upon 
the cause of action, due to the relation of the parties.* Although 
a husband has no right, and consequently no privilege by virtue 
of the marital relation, to beat or chastise his wife or to deprive 
her of her liberty, it does not follow that there is no privilege aris- 
ing from the marital relation. It is a matter of common knowl- 
edge that the conduct of husband and wife toward each other 
generally is different from that of strangers. Every motion 
would not be an assault, nor every touching a battery, although 
they might be such in particular cases if the parties were stran- 
gers. There would be a considerable amount of express or im- 
plied consent due to the fact of the marital relation, and even 
where there was lack of actual consent the relation would license 
much conduct. And likewise in the case of negligence, since 
husband and wife are engaged in a common enterprise, for 
common benefit, often with common control, each should bear the 
risk which the other takes in the ordinary conduct of the domestic 
establishment. To this extent there is no great hardship, in view 
of the fact that the relation is entered consensually. Under this 
view, only those acts which are outside the scope of marital inter- 
course could constitute causes of action. There is an analogous 
treatment by the courts of the wife’s services and earnings under 
Married Women’s Statutes, a delicate balancing of the marital 
and individual rights and duties. But this view would make 
the question one of merit, and would not deny all actions because 
some cases might not involve the necessary substantive elements. 
Thus, if a wife is a passenger in an automobile improperly driven 
by the husband, as is the case in all the automobile negligence 
cases which have been found, there would normally be no cause of 
action; but if a husband should improperly drive his automobile 
over his wife, a pedestrian, under such circumstances that a third 
person would have been injured had he been in the wife’s posi- 
tion, there may be a cause of action. The marriage relation 
might, however, have another substantive effect. If the husband 





118 See Mathewson v. Mathewson, supra note 52, at 37, 63 Atl. at 287; Brown 
v. Brown, supra p. 1046. 
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is entitled to his wife’s services, and is under the duty to support, 
an otherwise actionable injury which he inflicts upon her may 
not constitute a cause of action, for there would be no pecuniary 
injury to the wife. There would be only pain and suffering and 
injury to feelings, affecting interests purely of personality. Al- 
though this would certainly be true of temporary injuries, it 
would not apply to permanent ones, unless the impossibility of 
predicting a divorce or a dissolution of the marriage by the pre- 
decease of the husband would be a controlling obstacle to the 
award of damages. In most places, however, a married woman 
is by statute entitled to her services and earnings. These statutes 
have generally been held not to affect the husband’s right to his 
wife’s services in the home, and in some places not to affect serv- 
ices for the husband outside the home.*’® And the duty to sup- 
port has generally been unaffected by statute. It is submitted 
that this provides a proper solution wherever the Married 
Women’s Act does not preclude it. 


II. PARENT AND Minor CHILD 


The relation of husband and wife and that of parent and child 
have in general been treated differently by the law. The two rela- 
tions are similar, for together they make up the family. But the 
similarity is legally superficial. The husband and wife relation 
is artificial and permanent. The parent and child relation is one 
normally of natural kinship, only a portion of which, in point of 
time, is of important legal significance: the relation of parent and 
minor child, which has legal recognition primarily for the pur- 
pose of the proper rearing of children. The one is created con- 
sensually; the other, in legal contemplation, is not. There is no 
conception of unity of legal identity of parent and minor child. 
The child may own property like anyone else, over which the 
parent does not, gua parent, even have any right of control. A 
guardian may be named, with the parent having only a preferential 
claim to appointment.’*? Substantively, whatever the process of 
enforcement, the parent has a duty to support,’ to rear the child, 





119 See McCurpy, op. cit. supra note 1, at 646-56, 772-93. See also Blaechinska 
v. Howard Mission, 130 N. Y. 497, 29 N. E. 755, 15 L. R. A. 215 (1892). 

120 See McCurpy, op. cit. supra note 1, at 894-910, and cases therein collected. 

121 Jbid. at 938-68. It is sometimes said that a parent is under no duty at 
common law to support his minor child. This means no more than that there is 
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and consequently to discipline it; and to this end he is given 
a right to the child’s custody *** and services during minority.*”* 
Consequently, an injury by a third person to the child may injure 
the parent, but the injury to the child himself is redressed for the 
child, and the proceeds are the child’s property.’** Conversely, 
an injury done by the child to a third person is the injury of the 
child, for which the child may be liable; **° a parent is not liable 
unless the parent is guilty of some wrong.’*®* The minor child 
does not have full contractual capacity,’** or full capacity to sue 
and be sued, since he must sue by his next friend and be sued 
with a guardian ad litem.’** These limitations, however, are refer- 
able in no way to the parent and child relation, but to the legal 
position of an infant. The parent often acts as next friend and 
guardian ad litem, just as he often is guardian of the child’s prop- 
erty, but whenever the interests are adverse another person will 
be appointed. Consequently there is operative neither a substan- 
tive difficulty of unity of legal personality nor a procedural diffi- 
culty of identity of plaintiff and defendant to preclude actions 
between parent and child. And there are no troublesome ques- 


tions of statutory interpretation or construction, for emancipa- 
tion or property acts similar to Married Women’s Acts are wholly 
lacking. 


Acts Affecting Property 


Causes of action between parent and minor child in matters of 
property are freely recognized. Actions against the parent for 
acts which took place during minority may be brought by the child 





no power to pledge the parent’s credit. Cf. Hodgens v. Hodgens, 4 Cl. & F. 323 
(1837) ; Alling v. Alling, 52 N. J. Eq. 92, 27 Atl. 655 (1893). See also cases cited 
infra note 138. 

122 See McCurpy, op. cit. supra note 1, at 859-93. 

123 Jbid. at 911-37. The right to services and earnings is often referred to as a 
compensation for the duty to support. But those jurisdictions which say there is 
no common law duty to support recognize the parent’s right to services. Hammond 
v. Corbett, 50 N. H. sor (1872). It is properly an incident of custody and control. 
See Note (1928) 42 Harv. L. Rev. 112. 

124 See McCurpy, op. cit. supra note 1, at 1161-95. 

125 Ibid. at 1132-60. 

126 Jbid. at 1122-32. 

127 Ibid. at 969-87, 988-1121. 

128 Jbid. at g6on.; see TIFFANY, Persons AND Domestic RELaTions (3d ed. 
1921) 465-71. 
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after majority,’*® or during minority.**° Likewise, the parent may 
sue his minor child with whom he is living.*** These proceedings 
have generally been suits in equity.” 

A minor child’s services and earnings have not been treated by 
the law as part of the child’s property, but have been regarded as 
incidents of the parent’s duty to rear and to this end discipline 
the child, and of the parent’s right to custody. Nevertheless, he 
may voluntarily relinquish his right to services and earnings, even 
to the point of promising the child wages, and such relinquishment 
or promise has legal effect."** A cause of action is recognized in 
an adult child to recover wages promised by the parent for serv- 
ices during minority.*** Likewise a cause of action is recognized 
in a minor child.*** The existence of the promise is simply a ques- 
tion of fact which can be litigated.*** 





129 Thomas v. Thomas, 2 K. & J. 79 (1855); Wall v. Stamwick, 34 Ch. D. 763 
(1887) ; In re Hobbs, 36 Ch. D. 553 (1887); McLain v. McLain, 80 Okla. 113, 194 
Pace. 894 (1921) ; Pye v. Carr, 2 Strob. Eq. 105 (S. C. 1848). 

130 Anon., Y. B. 2 Edw. 2 (1308), in 2 Se~pEN Soc. (1888) 35; Roberts v. 
Roberts, Hard. 96 (1657) ; Duke of Beaufort v. Berty, 1 P. Wms. 705 (1721) ; Mor- 
gan v. Morgan, 1 Atk. 489 (1737); Alston v. Alston, 34 Ala. 15 (1859) ; Nelson v. 
Goree’s Adm’r, 34 Ala. 565 (1859) ; Preston v. Preston, 102 Conn. 96, 128 Atl. 292 
(1925); Lamb v. Lamb, 146 N. Y. 317, 41 N. E. 26 (1895); Hollingsworth v. 
Beaver, 59 S. W. 464 (Tenn. 1900) ; Faulk v. Faulk, 23 Tex. 653 (1859) ; Myers v. 
Myers, 47 W. Va. 487, 35 S. E. 868 (1900). 

181 Young v. Wiley, 183 Ind. 449, 107 N. E. 278 (1914) ; McKern v. Beck, 73 
Ind. App. 92, 126 N. E. 641 (1920) ; McCall v. McCall, 1 Tenn. Ch. 500 (1873). As 
to the right to maintenance, see McCurpy, op. cit. supra note 1, at 965-66; 
Hodgens v. Hodgens; Alling v. Alling, both supra note 121. 

. 132 But see Sherman v. Ballou, 8 Cow. 303 (N. Y. 1828) ; Hyde v. Stone, 9 Cow. 
230 (N. Y. 1828), 7 Wend. 354 (N. Y. 1831) ; Clark v. Smith, 13 S. C. 585 (1879) ; 
Anon., supra note 130. 

183 Atwood v. Holcomb, 39 Conn. 270 (1872); Hall v. Hall, 44 N. H. 293 
(1862) ; see McCurpy, op. cit. supra note 1, at 929-37, and cases therein cited. 
This relinquishment is known as emancipation, which is generally considered revo- 
cable until acted upon by the child. Emancipation, however, is sometimes used 
to refer to the termination of all parental and filial rights and duties. See Round 
Bros. v. McDaniel, 133 Ky. 669, 676, 118 S. W. 956, 958 (1909) ; Holland v. Hart- 
ley, 171 N. C. 376, 377, 88 S. E. 507 (1916). 

1384 Smith v. Smith, 38 Cal. App. 388, 176 Pac. 382 (1918) ; Engelman v. Engel- 
man, 1 Dana 437 (Ky. 1833) ; Jine v. Jine, 226 S. W. 51 (Mo. App. 1920) ; Titman 
v. Titman, 14 P. F. Smith 480 (Pa. 1870) ; Ayer v. Ayer, 41 Vt. 302 (1868) ; Ormsby 
v. Rhoades, 59 Vt. 505, 10 Atl. 722 (1887). 

135 Fetrow v. Krause, 61 Ill. App. 238 (1895). 

136 The relation negatives an inference that compensation is intended. It is 
sometimes said that there is a presumption against a business request. An express 
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Acts Affecting the Person 


Although, since he is charged with the duty of rearing and dis- 
ciplining his minor child, a parent has the right to inflict bodily 
injury, and is therefore privileged, and although in the perform- 
ance of this duty and also of his duty to support he is necessarily 
given wide latitude of judgment, he does not enjoy complete im- 
munity from accountability. Excessive wilful or negligent con- 
duct may forfeit the right to custody **’ or may constitute a 
crime.*** Is there any cause of action by the child against the 
parent either during or after minority for personal injury caused 
by acts committed during minority which would constitute torts 
if done ordinarily by one person to another? 


1. Early Authorities 































All the authorities are modern. What may be termed the earlier 
ones, those prior to 1891, are meager, conflicting, and obscure. : 
Blackstone **° does not afford much light. Reeve**® asserts ’ 
that a parent may so chastise his minor child as to be liable in an ’ 








promise, however, will be enforced. This rule applies equally to services rendered 
by an adult child or other relative residing in the household. Hilbish v. Hilbish, 71 
Ind. 27 (1880) ; Story v. Story, 1 Ind. App. 284, 27 N. E. 573 (1890) ; Forester v. 
Forester, 10 Ind. App. 680, 38 N. E. 426 (1894) ; Hall v. Hall, 44 N. H. 293 (1862) ; 
Robinson v. Raynor, 28 N. Y. 494 (1864) ; Schrippf v. Settegast, 36 Tex. 296 (1872). 

137 See McCurpy, op. cit. supra note 1, at 859-93; Farnham v. Pierce, 141 Mass. 
203, 6 N. E. 830 (1886). 

188 Rex v. Conner, 7 C. & P. 438 (1835) (manslaughter) ; Rex v. Cheeseman, 
7C.& P. 455 (1836) (same); Regina v. Walters, C. & M. 164 (1841) (murder and 
manslaughter) ; Regina v. Bubb, 4 Cox C. C. 455 (1850) (same) ; Regina v. Middle- 
slip, 5 Cox C. C. 275 (1850) (manslaughter); Regina v. Hopley, 2 F. & F. 202 
(1860) (same) ; Regina v. Conde, 10 Cox C. C. 547 (1867) (same) ; Regina v. Wag- 
staffe, 1o Cox C. C. 530 (1868) (same) ; Regina v. Griffin, 11 Cox C. C. 402 (1869) 
(same); Regina v. Handley, 13 Cox C. C. 79 (1874) (same); Queen v. Downs, 
1 Q. B. D. 25 (1875) (manslaughter) ; Queen v. Morby, 8 Q. B. D. 571 (1882) 
(same) ; Queen v. Senior, [1899] 1 Q. B. 283 (same) ; Rex v. Izod, 20 Cox C. C. 690 
(1904) (same); Gibbins v. Proctor, 13 Cr. App. Rep. 134 (1918) (murder) ; Neal 
v. State, 54 Ga. 281 (1875) (assault) ; Fletcher v. People, 52 Ill. 395 (1869) (false 
imprisonment) ; Hinkle v. State, 127 Ind. 490, 26 N. E. 777 (1890) (assault) ; State 
v. Bitman, 13 Iowa 485 (1862) (same); Commonwealth v. Coffey, 121 Mass. 66 
(1876) (same) ; State v. Koonse, 123 Mo. App. 655, 101 S. W. 139 (1907) (same) ; 
State v. Alford, 68 N. C. 322 (1873) (same); Snowden v. State, 12 Tex. App. 105 
(1882) (same). 

189 “ He may lawfully correct his child, being under age, in a reasonable man- 
her.” + Bi. Comm. 452. 140 Reeve, Domestic RELATIONS (1816) 287. 


1060 HARVARD LAW REVIEW 


action by the child for damages for a battery.*** But Cooley states 
that while in principle there seems to be no reason why such an 
action should not be sustained, the policy of permitting actions 
that invite a contest of the parent’s authority is so questionable 
that it may be doubted if the right will ever be sanctioned.’* 
Addison,*** Pollock,*** and Clerk and Lindsell,*** all intimate that 
a minor child may have a cause of action for unreasonable chas- 
tisement by the parent. And in Eversley*** it is said that while 
no rule of common law prevents actions between parent and child 
for personal torts committed during minority, there is no such case 
in the books; but that where the tort is not personal violence, but 
some other wrong, there does not seem to be any reason for deny- 
ing a cause of action.**’ 





141 “ The parent has a right to govern his minor child; and, as incident to this, 
he must have power to correct him. The maxim is, that he has power to chastise 
him moderately. The exercise of this power must be, in a great measure, discretion- 
ary. He may so chastise his child, as to be liable in an action by the child against 
him for a battery. . . . The true ground on which this ought to be placed, I appre- 
hend, is, that the parent ought to be considered as acting in a judicial capacity, when 
he corrects; and, of course, not liable for errors of opinion. And although the pun- 
ishment should appear to the triers to be unreasonably severe, and in no measure 
proportioned to the offence; yet, if it should also appear, that the parent acted con- 
scientiously, and from motives of duty, no verdict ought to be found against him. 
But when the punishment is, in their opinion, thus unreasonable and it appears that 
the parent acted, malo animo, from wicked motives, under the influence of an 
unsocial heart, he ought to be liable to damages.” Ibid. at 287-89. 

“In ancient times, among the Greeks and Romans, the power of the father over 
his child was almost absolute. Inst., 1, 9; Law of the Twelve Tables. The same 
right of correction once was possessed by a husband with regard to his wife; but 
every advance in civilization has been characterized by a limitation of some of these 
rights, until, at the present time, the right of the husband to chastise his wife is 
gone, and he is as much punishable for an assault and battery upon her as upon 
any other person. This parental power over the offspring, also, has been reduced 
to the right of inflicting moderate correction, under the exercise of a sound dis- 
cretion. It is also held that a schoolmaster may moderately correct his pupil.” 
Reeve, Domestic REtaTIons (3d ed. 1867) 421n.(1). 

142 Coorey, Torts (1879) 171. 

143 Torts (1860) 423. 

144 Torts (1887) 107. 

145 Torts (1889) 152. 

146 EversLey, Domestic RELATIONS (1885) 601. 

147 “The reason of this may well be that the dictates of family life, and the 
repugnance that society would evince towards a display of such feelings, have dis- 
couraged such actions; besides, the courts of equity, if not always those of law, 
have interfered to remove the child from the custody of the parent when unfit to 
retain it. If recourse is not had to equity, it would be better, and in the interests 
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In Fitzgerald v. Northcote,‘** an action by a child against a 
schoolmaster for assault and false imprisonment, in which a ver- 
dict was rendered for the plaintiff, Chief Justice Cockburn charged 
the jury: 


‘“¢, . the authority of the schoolmaster is, while it exists, the same 
as that of the parent. . . . So that the question comes to this, whether, 
supposing a parent had reason to believe that a child was doing some- 
thing that was wrong, and that the evidence of it was in a book in his 
pocket, the parent would not, and rightly, think himself justified in 
demanding it. . . .” 1*° 





of society, that the cruel and unnatural parent should be punished by the more 
speedy redress of a criminal court for an act of criminal violence, if proved so to 
be, than by a pecuniary fine inflicted after the more tedious process of a civil suit. 
And here a reason (which is almost a reductio ad absurdum) may be urged why 
a civil action ought not to be brought, namely, that if the child recovered damages 
against its father, and died under age, the father as next of kin to his child would 
get back the unexpended portion of the original amount, minus the small percentage 
of succession duty between parent and child. 

“ But where the tort is not mere personal violence, but some other wrong, such 
as libel or slander, there does not seem to be any reason why an infant child should 
not sue its parent and recover compensation. Where the child is of age and 
emancipated, and a tort of any kind or description is committed against him by 
the parent, an action would lie on his part to redress the injury, and such actions, 
though not frequently, are brought and maintained. The remarks of an American 
writer (Sch. Dom. Rel., s. 275) on this point may be interesting: ‘The question, 
moreover, is sometimes raised in these days, whether a young son or daughter oc- 
cupying the filial relation may not, on becoming of age, sue the parent or quasi- 
parent for alleged mal-treatment or other injury. With reference to a blood parent, 
however, all such litigation seems abhorrent to the idea of family discipline which 
all nations, rude or civilized, have so steadily inculcated, and the privacy and mutual 
confidence which should obtain in the household. An unkind and cruel parent may 
and should be punished at the time of the offence, if an offender at all, forfeiting 
custody and suffering criminal penalties if need be; but for the minor child who 
continues, it may be for long years, at home and unemancipated, to bring a suit 
when arrived at majority, free from parental control and under counter influences, 
against his own parent, either for services accruing during infancy, or to recover 
damages for some stale injury, real or imagined, referable to that period, appears 
quite contrary to good policy. The courts should discourage such litigation, and so 
upon corresponding grounds the parent’s suit, as to cause of action referable to the 
period and relation of tender childhood.’” Ibid. at 601-02. 

It is uncertain whether this passage from Schouler means that there is no cause 
of action or that such causes of action should be discouraged. The reference to 
services is true only if the latter is intended. 

148 4 F. & F. 656 (1865). 

149 Jbid. at 689. See also the charge to the jury of Cockburn, C. J., in Regina 
v. Hopley, 2 F. & F. 202, 206 (1860) ; cf. Mansell v. Griffin, [1908] 1 K. B. 947. 
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In Gould v. Christianson,’ an action for assault and battery 
brought by a minor child against a shipmaster, it was said: 


“* A master of a vessel, under the imputed authority of a parent over 
his crew, or even over mere boys under his charge, cannot claim the ex- 
emption or immunity which a father enjoys, to chastise a child at his dis- 
cretion, without responsibility to the law, by punishments other than 
such as are cruel and injurious to the life or health of the child or are 
a public offence. On the contrary, a ship-master is liable directly to a 
minor for every personal tort committed upon him without legal justi- 
PP 


In Lander v. Seaver,'”* an action for assault and battery brought 
by a minor child against a schoolmaster, in which a judgment for 
the defendant was reversed, it was said: 


“Tt is also said that he stands in loco parentis, and is invested with 
all the authority and immunity of the parent. Such would seem to be 
the doctrine of the passage cited from Judge Reeve’s work. 

“ The parent, unquestionably, is answerable only for malice or wicked 
motives or an evil heart in punishing his child. . . . From the intimacy 
and nature of the relation, and the necessary character of family govern- 
ment, the law suffers no intrusion upon the authority of the parent, and 
the privacy of domestic life, unless in extreme cases of cruelty and in- 
justice. This parental power is little liable to abuse, for it is continually 
restrained by natural affection. 

“ The schoolmaster has no such natural restraint... . He should 
be guided and restrained by judgment and wise discretion, and hence is 
responsible for their reasonable exercise.” *°* 


The distinction between a parent and another which these cases 
make is not one of action and no action, but rather one of substan- 
tive difference in the extent of rights and duties. It seems to be 
assumed that a parent is subject to some civil liability. 

In Nelson v. Johansen,‘ it was held, without any discussion of 





150 Fed. Cas. No. 5,636 (S. D. N. Y. 1836). 

151 Jbid. at p. 864. 

152 32 Vt. 114 (1859). See also Patterson v. Nutter, 78 Me. 509, 7 Atl. 273 
(1886) ; Haycraft v. Grigsby, 88 Mo. App. 354 (1901). 

153 32 Vt. at 122-23. 

154 18 Neb. 180, 24 N. W. 730 (1885). The court said: “So far as the duty of 
plaintiff in error toward her was concerned he stood in the relation of her parent, 
and in view of her want of experience and knowledge it was his duty to see that she 
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the problem, that an action for negligence in not properly clothing 
a minor child would lie in its favor against a guardian who stood 
in loco parentis. 


2. Decisions Since 1891 


But in 1891 came the leading case of Hewlett v. George.” A 
minor child brought an action against her mother for false im- 
prisonment by maliciously confining her for ten days in an insane 
asylum. In reversing a judgment for the child, the court said: 


“So long as the parent is under obligation to care for, guide and con- 
trol, and the child is under reciprocal obligation to aid and comfort 
and obey, no such action as this can be maintained. The peace of so- 
ciety, and of the families composing society, and a sound public pol- 
icy, designed to subserve the repose of families and the best interests of 
society, forbid to the minor child a right to appear in court in the 
assertion of a claim to civil redress for personal injuries suffered at the 
hands of the parent. The state, through its criminal laws, will give 
the minor child protection from parental violence and wrongdoing, 
and this is all the child can be heard to demand.” +*° 


This was followed in 1903 by McKelvey v. McKelvey." And 
in 1905 came the extreme case of Roller v. Roller.** A father had 





was properly clothed. If he failed in this, through negligence, he would be liable 
for the consequences.” Ibid. at 183, 24 N. W. at 731. 

155 68 Miss. 703, 9 So. 885 (1891). The court cited no authorities. Counsel 
cited 7 Am. & Enc. Encyc. or Law (1888) 665, which referred only to Cooley. 
The decision was handed down at the April term. On March 24, 1891 was decided 
the case of Huke v. Huke, 44 Mo. App. 308, in which it was held that equity has no 
jurisdiction to decree’ payments by a parent for the support of a minor child. Cf. 
notes 76, 82, supra. It is significant that the Missouri decision was placed wholly on 
the absence of equity jurisdiction. There is no mention of any broader doctrine. 
See also Matter of Ryder, 11 Paige 185 (N. Y. 1884). The same result was reached 
in Rawlings v. Rawlings, 121 Miss. 140, 83 So. 146, (1920) 33 Harv. L. Rev. 729, 
(1920) 14 Itz. L. Rev. 645, (1920) 18 Micu. L. Rev. 342, (1920) 6 Va. L. Rev. 
448. The court relied in part on Huke v. Huke, and in part on Hewlett v. George, 
both supra. See also Worthington v. Worthington, 212 Mo. App. 216, 253 S. W. 
443 (1923) ; Sikes v. Sikes, 158 Ga. 406, 123 S. E. 694 (1924) ; Alling v. Alling, supra 
note 121; Im re Ganey, 93 N. J. Eq. 389, 116 Atl. 19 (1922), (1922) 6 Munn. L. Rev. 
527. Contra: Cunningham v. Cunningham, 299 S. W. 483 (Tex. Civ. App. 1927) ; 
see Note (1928) 42 Harv. L. Rev. 112, 114, n.18. Cf. Paxton v. Paxton, 150 Cal. 
667, 89 Pac. 1083 (1907). 156 68 Miss. at 711, 9 So. at 887. 

157 rz Tenn. 388, 77 S. W. 664, 64 L. R. A. 991 (1903), (1904) 17 Harv. L. 
REV. 361. 158 37 Wash. 242, 79 Pac. 788 (1905). 
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been convicted of rape upon his minor daughter and had been 
sentenced to imprisonment. The daughter then brought an ac- 
tion for damages. A judgment in her favor was reversed, the 
court approving the doctrine of domestic tranquillity as a general 
rule of policy, voicing a fear that if departed from in an extreme 
case ‘‘there is no practical line of demarkation which can be 
drawn,” and continuing: 


“‘ Outside of these reasons which affect public policy, another reason, 
which seems almost to be reductio ad absurdum, is that, if a child should 
recover a judgment from a parent, in the event of its death the parent 
would become heir to the very property which had been wrested by the 
law from him. In addition to this, the public has an interest in the 
financial welfare of other minor members of the family, and it would 
not be the policy of the law to allow the estate, which is to be looked 
to for the support of all the minor children, to be appropriated by any 
particular one. 

“« At common law it is well established that a minor child cannot sue 
a parent for a tort... . And this has been held to be analogous to 
coverture. ... 

“There being no authority at common law for such an action, and it 
not being claimed that there is any statutory provision for an action of 
this kind, . . . the action should not have been entertained. . . .” 1°° 


These cases have been followed in actions for assault,’®° and for 
deceit. No cause of action is recognized when suit is brought 
after majority for an act which occurred during minority.’” 
And this immunity has been extended to one standing in loco 
parentis,‘** who is treated in this connection like a parent. 

In recent years this subject has enjoyed a revival of interest, 
due to the instrumentality of the automobile in inflicting negligent 
personal injuries, and to the fact that the operator is often pro- 
tected by a liability indemnity insurance policy. 





159 [bid. at 244-45, 247, 79 Pac. at 789. 

160 Smith v. Smith, 81 Ind. App. 566, 142 N. E. 128 (1924). 

161 Miller v. Pelzer, 159 Minn. 375, 199 N. W. 97 (1924), (1924) 9 Munn. L. 
Rev. 76. But cf. Graham v. Stanton, 177 Mass. 321, 58 N. E. 1023 (1901). 

162 Smith v. Smith, supra note 16c. 

163 Miller v. Pelzer, supra note 161; Fortinberry v. Holmes, 89 Miss. 373, 42 So. 
799 (1907); Richardson v. State Board, 98 N. J. L. 690, 121 Atl. 457 (1923), 99 
N. J. L. 516, 123 Atl. 720 (1924) ; McKelvey v, McKelvey, supra note 157. See 
also infra note 181, 





TORTS BETWEEN PERSONS IN DOMESTIC RELATION 1065 


In Small v. Morrison,‘ an action was brought by a minor child 
against both his parent and an insurance company, to recover 
under a policy insuring the parent against liability for injuries 
caused by the latter’s negligent operation of an automobile. In 
denying recovery, the court said: 


“No greater disservice could be rendered to any child than to teach 
its feet to stray from the path of rectitude, or to suffer its mind to be 
poisoned by ideas of disloyalty and dishonor. The policy heretofore 
established in this State with respect to the maintenance of the family 
as the social unit is diametrically opposed to the communistic theory 
which Russia has unsuccessfully sought to put into practice. ... To 
say that a minor child, while living in the household of its parents, 
must be given the right to sue the latter for a tort committed, or else be 
declared an outlaw, is simply begging the question and overlooking en- 
tirely the consequences that such a proceeding would have upon the 
household of which said child is an important member and component 
part... . It is conceded that the case at bar must be decided on gen- 
eral principles, as there is no enactment of the General Assembly cover- 
ing the subject... . If this restraining doctrine were not announced 
by any of the writers of the common law, because no such case was 
ever brought before the courts of England, it was unmistakably and 
indelibly carved upon the tablets of Mount Sinai.” 1° 


The opinion continues immediately, however: 


“Of course, nothing we have said in this opinion is to be understood 
as withdrawing in the least from a minor child its right of protection 
against a cruel and unkind parent. Should the occasion arise, or when- 
ever necessary, the State will provide for its care and custody, because 
it is interested in its welfare; and, if need be, an offending parent will 
be visited with the pains and penalties of the criminal law. ... The 
right of a minor child to bring an action against its parent in respect 
to the latter’s dealing with its property is unquestioned; but this right 
rests upon another principle, not involved in this proceeding. The law 
will not permit a parent, or other, to take the property of a minor 
child, or any one else, hold it unlawfully, and thus profit by his own 
wrong. This would be an unjust enrichment which the law cannot 
condone.” 





164 185 N. C. 577, 118 S. E. 12, 31 A. L. R. 1135 (1923); see (1923) 8 MINN. 
L. Rev. 71; Notes (1924) 2 N. C. L. Rev. 113; (1924) 33 Yaue L. J. 315. 
165 185 N.C. at 584-86, 118 S. E. at 15-16. 
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The court observed: 


“ The assured could have applied for, and no doubt obtained, a policy 
of insurance which would have given the instant plaintiff a right to main- 
tain an action against the indemnity company, without first suing the 
assured, but this was not done, and we are not at liberty to add such a 
provision to the present contract.” 


Thus illogically *** is the result made to turn on procedure only. 
The suit itself must be the disrupting feature. Chief Justice Clark 
delivered an elaborate dissenting opinion. 

Wick v. Wick** involved similar facts and was decided the 
same way. Mr. Justice Crownhart delivered an equally elaborate 
and vigorous dissent. In Matarese v. Matarese,’* an automobile 
negligence case, the child was injured while riding on the running 
board with the permission of her father, who was operating the 
car. In sustaining a directed verdict for the defendant, the 
court said: 


“Tmmemorially the family has been an important element of our 
civil society, one of the supports upon which our civilization has de- 
veloped. Save as modified by the legislature, in domestic affairs the 
family has remained in law a self-governing entity, under the disci- 
pline and direction of the father as its head. As part of the family order 
or arrangement are the related obligations and rights of the father and 
his minor child, while the child remains in his household, unemanci- 
pated. . . . Anything that brings the child into conflict with the father 
or diminishes the father’s authority or hampers him in its exercise is 
repugnant to the family establishment and is not to be countenanced 
save upon positive provisions of the statute law. Any proceeding tend- 
ing to bring discord into the family and disorganize its government may 
well be regarded as contrary to the common law... . 

“ During the long and intimate family relation of a parent and his 
minor child living in the household of the parent, it is extremely likely 
that circumstances may arise resulting in some injury to the child, 
which injury may be imputed to the negligence of the father because 
of the condition of the family dwelling, or the act of the parent himself 





166 Tt is the risk assumed, i.e., against liability, that is important, not the pos- 
sibility of direct action against the insurer. If the policy contemplates the injured 
person as a beneficiary in respect to injury, or negligent injury, irrespective of legal 
liability, the policy is in effect an accident policy. 

167 192 Wis. 260, 212 N. W. 787 (1927) ; Zutter v. O’Connell, 229 N. W. 74 (Wis. 
1930). 168 47 R. I. 131, 131 Atl. 198 (1925) ; see (1926) 12 Va. L. REv. 429. 
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or that of his servant or agent. To permit each of such acts of real 
or alleged negligence to be the basis of an action for damages against 
the father during the child’s minority or upon his majority or against 
the father’s estate upon the latter’s death would destroy the harmony 
of the family and militate against the peace of society. That this prin- 
ciple has been recognized as expressing the common law is evidenced by 
the fact that no case of the action of a minor child against his father for 
tort appears either in the English reports or in any state report down to 
am... 


In Sorrentino v. Sorrentino,’” a denial of a cause of action for 
negligence was unanimously affirmed by the Appellate Division 
without opinion, and this decision was affirmed by the Court of 
Appeals,’* also without opinion, but Chief Judge Cardozo and 
Judges Andrews and Crane recorded their dissents. And in 
Mesite v. Kirchstein,‘” the Connecticut court has also recently 
denied a cause of action.’ 

It is to be observed that North Carolina,’** Wisconsin,’ and 
Connecticut *** recognize a cause of action between husband and 
wife. 


The North Carolina court made no attempt to justify this dif- 
ference. But Mr. Justice Hoke, in a concurring opinion, said: 





169 47 R. I. at 132-34, 131 Atl. at 199. 

222 App. Div. 835, 227 N. Y. Supp. 907 (1928). 

171 248 N. Y. 626, 162 N. E. §51 (1928). 

172 y45 Atl. 753 (Conn. 1929). Here again the court remarks illogically: “ When 
compulsory insurance in automobile cases is required, and the legislative enactment 
provides that recovery can be had directly from an insurer by one injured through 
the negligence of the insured, the child might recover of the insurer for the negli- 
gent injury inflicted by his parent. That is not the action before us.” Ibid. at 755. 

178 Accord: Elias v. Collins, 237 Mich. 175, 211 N. W. 88 (1926), (1927) 
2 Notre Dame Law. 135; Goldstein v. Goldstein, 134 Atl. 184 (N. J. 1926); 
Ciani v. Ciani, 127 Misc. 304, 215 N. Y. Supp. 767 (1926). In Damiano v. Damiano, 
6 N. J. Misc. 849, 143 Atl. 3 (1928), (1929) 27 Micu. L. Rev. 589, an action for 
wrongful death brought by the administrator of the child was denied, and in 
Mannion v. Mannion, 129 Atl. 431 (N. J. Eq. 1925), an action was denied, “ at 
least while a minor.” 

174 Roberts v. Roberts, 185 N. C. 566, 118 S. E. 9, 29 A. L. R. 1479 (1923); 
Crowell v. Crowell, 180 N. C. 516, ros S. E. 206 (1920), 181 N. C. 66, 106 S. E. 
149 (1921). 

175 Waite v. Pierce, 191 Wis. 202, 210 N. W. 822, 48 A. L. R. 276 (1926) ; Moore 
v. Moore, 191 Wis. 232, 209 N. W. 483 (1926). 

176 Brown v. Brown, 88 Conn. 42, 89 Atl. 889, 52 L. R. A. (N.s.) 185 (1914) ; 
Bushnell v. Bushnell, 103 Conn. 583, 131 Atl. 432, 44 A. L. R. 787 (1925). 
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“ This right of the wife is based on certain recent legislation, making 
such definite provision as to her right to maintain this and all other liti- 
gation affecting her interests that the policy of the law upon which this 
principle rests is held to have been altered as to the wife . . . but there 
has been no such legislation in reference to the case of parent and child, 
and therefore the principle of the common law which forbade the main- 
tenance of any such action as between them should still be allowed to 
prevail.” +7" 


The Wisconsin court, speaking through Mr. Justice Owen, 
said: 


“That case '”® touched only one aspect of the family relation, namely, 
that of husband and wife. While it may be conceded, and perhaps is to 
be regretted, that the decision of that case (made necessary by statute) 
mars somewhat the symmetry and beauty of the family conception, it 
does not destroy it, and this court is not disposed to impair it further 
than is necessary to carry out apparent legislative policies.” *7® 


And the Connecticut court, speaking through Chief Justice 
Wheeler, said: 


“ The suggested analogy between the action by a wife against her 
husband for personal injuries suffered through his negligence which 
we permit, and a like action by a child against his parent, is not a close 
one.... The act gave the wife a separate and independent legal 
identity and conferred upon her the same rights arising out of contracts 
or torts that her husband possessed. She, as the trial court observed, 
is generally a person of full age, unrelated by blood, and of mature in- 
telligence. The child is related by blood, has no independent legal 
identity giving him the right to contract or to sue or be sued in his own 
name, and is dependent upon the parent for his care, protection, guid- 
ance, control, and education during his minority. No statute gives 
him the right to sue by himself or by another his parent, and no deci- 
sion or rule of law up to the present time has given him that right.” **° 


It is believed that this is the only appellate court that has sug- 
gested a legal identity between parent and child. 
In North Carolina and Wisconsin the statutes did not in terms 





177 Small v. Morrison, supra note 164, at 587-88, 118 S. E. at 17. 
178 Waite v. Pierce, supra note 175. 

179 Wick v. Wick, 192 Wis. 260, 263, 212 N. W. 787, 788 (1927). 
180 Mesite v. Kirchstein, 145 Atl. 753, 755-56 (Conn. 1929). 
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require the recognition of a cause of action between husband and 
wife, but merely provided that a married woman could sue and 
be sued in all matters as if sole, which could have been construed, 
as by other courts, such as New York, to apply only between the 
woman and third persons. In spite of these judicial explanations, 
the question remains: why should a court feel itself compelled to 
say that the legislature has “created” a cause of action in the 
case of husband and wife, and nevertheless deny a common law 
cause of action between parent and child? 

On the other hand, several courts have, as a ground of decision, 
recognized a cause of action by a minor child against a parent for 
personal injuries. These have all been cases of assault and bat- 
tery, and the defendant has been, not the parent, but one in loco 
parentis. The basic assumption of these cases, however, is that 
one in loco parentis is in the same position as a parent.’** 

In Treschman v. Treschman,'* an action was brought by a 
minor child against the stepmother after separation from the 
father. The court affirmed a judgment for the plaintiff, saying: 


“We quite agree with appellant’s counsel that courts should hesi- 
tate to invade the privacy of the home, or to question that mutual con- 
fidence which should obtain in the household. But this privacy and 
mutual confidence should not be permitted to shield an evil doer from 
the consequences flowing from a palpable wrong. They are not suffi- 
cient to shield the parent from a criminal prosecution for an assault 
and battery on his child. . . . Nor can it be said that such criminal 
prosecutions are ample to correct and punish all such abuses... . 
The fine which the state has imposed leaves the clear and palpable 
injustice to the individual child still unredressed.... We are 
not here concerned with the right of an adult child to sue a parent 
for a tort committed during infancy. There may be good reasons for 
denying this right where the minor child, after the injury, continues, 
possibly for many years, at home and unemancipated, and upon arriv- 
ing at majority seeks to recover damages for such injury. And it may 
be admitted that there may be good ground for questioning an infant 





181 One is fully in loco parentis where he stands in the same relation to a child 
as a natural parent, either by assumption or by adoption. Sometimes a person is 
said to be in loco parentis when he is only partially so, as a schoolmaster. A few 
cases admittedly confine the doctrine of no cause of action to a natural parent. Cf. 
Foley v. Foley, 61 Ill. App. 577 (1895). 

182 28 Ind. App. 206, 61 N. E. 961 (1901), 
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child’s right of action against his father, or against the mother as head 
of the family, but we are not prepared to say that in no case should 
such an action be allowed. . . .” 1% 


In Clasen v. Pruhs,*** a minor child, upon her return to the par- 
ent after residing six years with an aunt, brought an action to re- 
cover damages for cruel treatment accorded her during her period 
of residence. In affirming a judgment for the plaintiff, the court 
said: 


“That much of the welfare of society rests on the proper exercise of 
parental authority is self-assertive, but that there is and should be a 
reasonable limitation on the right of parents to punish their offspring, 
is an elemental principle of modern civilization. The question then is, 
what is the right, and what the proper limitation of the right, and who 
shall judge when the right has been exceeded? . . . While some au- 
thority is cited tending to support the theory that, where the punishment 
falls short of maiming or disfiguring the body or seriously injuring or 
endangering life and health, the judgment of the parent is final and he 
can not be held to answer, unless it is proved that the punishment was 
maliciously inflicted . . . yet the great weight of American authority 
seems to be that whether or not the parent, guardian or schoolmaster has 
administered unreasonable, unnecessary and cruel punishment to a child 
under his care, is a question of fact to be determined by the jury.” **° 


In Dix v. Martin,‘ a minor child brought action against the de- 
fendant, who was not in loco parentis, for assault and battery. 
One of the instructions to the jury permitting recovery was framed 
on the theory that the defendant was in loco parentis. In affirm- 
ing a judgment for the plaintiff, the court upheld the correctness 
of the instruction, remarking: 


“ The assault was wicked and criminal, and, assuming that defendant 
stood in the relation of a parent to plaintiff she should answer for the 
damages resulting from such excessive punishment.” 17 





183 [bid. at 210-11. 

184 69 Neb. 278, 95 N. W. 640 (1903). See also Rowe v. Rugg, 117 Iowa 606, 
gt N. W. 903 (1902). 

185 Jbid. at 283, 284, 95 N. W. at 642. 

186 yz Mo. App. 266, 157 S. W. 133 (1913). See also Foley v. Foley, 61 Ill. 
App. 577 (1895). 

187 Dix v. Martin, supra note 186, at 274, 157 S. W. at 136. See also Steber v. 
Norris, 188 Wis. 366, 206 N. W. 173, 43 A. L. R. 501 (1925). 
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The only case that has been found squarely recognizing a cause 
of action at law against a parent is a recent Canadian case. In 
Fidelity & Casualty Co. v. Marchand,'** a parent, against whom a 
verdict had been rendered in a collusive suit by his minor child to 
recover damages for injury caused by negligent operation of an 
automobile, brought action against the insurance company to re- 
cover under his indemnity liability policy. A judgment for the 
plaintiff was reversed for other reasons. Judge Mignault, in the 
course of his opinion, said: 


“ Before this case was submitted, I may frankly say that I had never 
heard of a civil action by or on behalf of a minor child against his 
father or mother, claiming damages for injuries caused by the negli- 
gence of the latter. ... In the absence of authority to the con- 
trary, the question really is whether an exception founded on family 
relationship can be admitted in view of the very general rule of liabil- 
ity contained in C. C. (Que.), art. 1053. This rule is in as wide terms 
as possible and renders every person capable of distinguishing right 
from wrong responsible for damage caused by his fault to another. 

. 18° It seems therefore sufficient to say /ex non distinguit, however 
repugnant it may seem that a minor child should sue his own father, 
although it would probably be equally repugnant that a child injured by 
his father’s negligent act, perhaps maimed for life, should have no re- 
dress for the damages he has suffered. . . .”’ 19° 


In Garcia v. Fantauzzi,'** a cause of action was recently recog- 
nized in favor of a minor illegitimate child against his father to 
recover damages for the father’s fraudulent avoidance of his statu- 
tory duty to acknowledge, support, and educate, by conspiring 
with others to cause the child’s paternity to be ascribed to a negro 
barber.**? The court relied in part upon a statute of Porto Rico** 
providing that “A person who by any act or omission causes 





188 [1924] 4 D. L. R. 157. See also the remarks of Anglin, J., at 162. 

189 Compare the remarks of Crownhart, J., in Wick v. Wick, loc. cit. supra 
note 179, in reference to art. I, § 9 of the Wisconsin constitution: “‘ Every person 
is entitled to a certain remedy in the laws for all injuries or wrongs which he may 
receive in his person, property or character.” Such provisions seem merely de- 
claratory. They are not uncommon. 

190 Fidelity & Cas. Co. v. Marchand, [1924] 4 D. L. R. 157, at 165-66. 

191 29 F.(2d) 524 (C. C. A. 1st, 1927), (1927) 41 Harv. L. Rev. 103. 

192 Cf, Miller v. Pelzer, supra note 161. 

193 Porto Rico Civ. Cope (1911) § 1803. 





1072 HARVARD LAW REVIEW 


damage to another when there is fault or negligence shall be 
obliged to repair the damage so done,” and in part upon the fact 
that the child was not living in the father’s home. In Tauber v. 
Taubert,** a cause of action was recognized in a completely eman- 
cipated minor child for a negligent injury suffered while working 
outside the home in the parent’s factory. In Cunningham v. Cun- 
ningham,'** it was recently held that a minor child is entitled in 
equity to a decree ordering the parent, who had abandoned it, to 
furnish support. 


3. Considerations Influencing the Courts 


Seven reasons have been advanced in support of the doctrine 
that a child has no cause of action for a personal injury inflicted 
by the parent upon him while a minor. 

The first, which may be termed “danger of fraud,” **° applies 
primarily to suits brought by a child after reaching majority for an 
injury inflicted during minority. It may be urged that to recog- 
nize a cause of action would be to open the door to fraudulent 
claims, especially in those cases where a long period of time has 
elapsed between the injury and the suit, during which time the 
child has resided amicably in the parent’s household.**” If the 
Statute of Limitations is applicable, the case is no different from 
the ordinary tort case between strangers. If it is not applicable, 





194 303 Minn. 247, 114 N. W. 763 (1908). 

195 Supra note 155. As in Garcia v. Fantauzzi, supra note 191, the court em- 
phasizes the abandonment by the parent and the absence of a household to be dis- 
rupted, and the opinion contains interesting comment to the effect that sometimes 
recognition of an action will tend to foster rather than disrupt domestic harmony. 
Compare the situation between husband and wife, supra notes 68, 69, 70, and suits 
by an adult child for acts committed during minority. 

196 Treschman v. Treschman, supra note 182; see EversLEy, Domestic RELA- 
TIONS 146. 

197 But see the remarks of the court in Garcia v. Fantauzzi, 20 F.(2d) 524, 529 
(C. C. A. 1st, 1927): “ We are unable to adopt the view of the court below, re- 
peated and emphasized, that to sustain the right to actions of this kind ‘ would open 
the door to the rankest fraud and blackmail of every description, and would be a 
cause of much injustice and oppression.’ The plaintiff cannot be thrown out of 
court without a trial on the assumption that the allegations of the complaint are 
false, and that the processes of the court are being used for blackmail. In in- 
trinsic nature the suit is no more scandalous and available for improper use than 
are suits for alienation of affections, breach of promise, criminal conversation, or 
suits for many kinds of fraud.” 
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it is because of the policy of the law in favor of infants, which 
should therefore be paramount, and the situation is again no dif- 
ferent from the ordinary case between infant and stranger. 

The second may be termed “ possibility of succession.” *** It 
has been suggested that if a parent is compelled to pay damages 
to a minor child he would, as next of kin of the child, reacquire the 
amount so paid in the event of the child’s death during minority, 
and that, therefore, he should not be compelled to pay damages 
which he might later on get back. Assuming the validity of the 
basis of this suggestion as a fact, it is difficult to see why the con- 
clusion follows from the mere possibility, or why, if it does, this 
reason should not apply also to improper conduct in respect to 
property. 

The third may be called “ family exchequer.” ** It is said that 
to compel the parent to pay a sum by way of damages to a minor 
child would result in a depletion of the parent’s funds to the detri- 
ment of other children. Not only may there be no other children, 
but, if there are, this result in many cases would not in fact fol- 
low. Moreover, a child, minor or adult, has no legally recognized 
claim to any portion of the parent’s property or even to equality of 
treatment.?” Furthermore, it is a policy of the law to preserve, 
insofar as it is possible, the property of a minor child, to the end 
that upon reaching majority he may have it unimpaired. In most 
cases a child’s capital does not consist of property in the usual 
sense, but of his physical and mental well being and consequent 
potential earning power. It would seem that there should be an 
equally strong policy to keep these things unimpaired. A payment 
of damages is a compensation for impairment in fact, by way of 
money substitution, and as such is not an unequal treatment of one 
child in respect to the parent’s property or relational duties. It 
may conceivably be contended that in order to avoid depletion of 
the family exchequer and to escape the objection of disruption of 
domestic tranquillity, discussed below, a cause of action should 
not be denied altogether, but that there should be no liability if 
the suit would in fact result in the parent’s being compelled to pay 
damages; and that, on the other hand, specific equitable or legal 





198 Roller v. Roller, supra note 158; EvERSLEY, Joc. cit. supra note 147. 
199 Roller v. Roller, supra note 158. 


200 Rice v. Andrews, 127 Misc. 826, 217 N. Y. Supp. 528 (1926). 














1074 HARVARD LAW REVIEW 


relief should be permitted, or relief by way of damages where one 
other than a party to the relation, such as an insurance company, 
would ultimately have to bear the burden. Specific relief, how- 
ever, in view of general principles, would in the case of personal 
torts normally be denied.. And to permit an action for damages 
where the parent is insured would violate both logic and the pro- 
visions of the insurance contract. 

The fourth reason is the denial of a cause of action between 
husband and wife.’ This reason, however, is wholly inapplicable, 
since the common law conception of the relation of husband and 
wife is fundamentally different from that of parent and child, and 
the necessity of construing statutes similar to Married Women’s 
Statutes is absent. 

Somewhat related to the fourth reason is a fifth, which may be 
termed “domestic tranquillity.” °°’ It is argued, wholly a priori, 
- usually with great display of rhetorical emotion, and to a much 
greater extent than in the husband and wife cases, that to recog- 
nize a cause of action in favor of a child against a parent for a 
personal injury inflicted during minority would result in destroy- 
ing the harmony and peace of the family relations, which should 
be guarded zealously. It has been suggested *** that a cause of 
action will not be recognized “at least during minority.” If, 
however, a cause of action is to be recognized at all, it is difficult 
to perceive a principle which would justify compelling the child to 
wait until perhaps his claim has grown stale and the difficulties of 
proof have become insurmountable. If recognition of a cause 
of action is disruptive of domestic tranquillity, it would be as true 
of actions brought after majority as of those brought during mi- 
nority, since they would tend to open old sores, long since 
healed. *°* Here too it may be replied that after some personal in- 
juries have been inflicted there is little if any domestic harmony 
to be preserved. This, of course, is a reply ad hoc, and is not nec- 
essarily determinative of a general rule, but it seems to challenge 





201 Roller v. Roller, supra note 158. 
202 Ibid.; Small v. Morrison, supra note 164; Wick v. Wick, supra note 167. 
203 Mannion v. Mannion, supra note 173. 

204 Yet it seems unquestioned that an adult child may sue the parent, although 
residing in the household, for an act done after majority. See EversLey, supra 
p. 1061, n.147; cf. Farrar v. Farrar, 152 S. E. 278 (Ga. App. 1930). 
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the validity of the generality. It may be replied with greater force 
that property and contract causes of action are recognized, and 
the family peace may be disturbed just as much by these as by 
personal tort actions. It is common knowledge that some of the 
most acrimonious family disputes have arisen in respect to prop- 
erty. The confident view of the Connecticut court *” that although 
property rights are not of more importance than personal rights, 
their protection will not disturb the family relation as will the 
action for personal injuries for every form of negligence as well as 
for batteries, seems baseless, unless the court means that few chil- 
dren own property and that therefore property actions are likely to 
disturb fewer families. Moreover, personal violence and abuse 
may be punished by the criminal law, which the child may be in- 
strumental in setting in motion, or the custody of the child may be 
taken from the parent; and these things disrupt domestic tran- 
quillity. Furthermore, in several jurisdictions a cause of action 
is recognized for personal injuries between husband and wife. A 
crowning inconsistency is the fact that while in at least three 
jurisdictions, North Carolina, Wisconsin, and Connecticut, a cause 
of action is recognized between husband and wife on the ground 
that the Married Women’s Statutes have destroyed the unity of 
legal identity, have removed resultant disabilities, and have re- 
stored the parties to the position of ordinary persons, it is denied 
between parent and child, who need no statute to destroy unity of 
legal identity.” In one jurisdiction, North Carolina, the case 
recognizing the cause of action between husband and wife and the 
case denying it between parent and child, both automobile neg- 
ligence cases, were decided at the same term of court, and opinions 
were filed on the same day, and published in the same volume of 
the reports.*°* No clearer demonstration of the weakness of the 
reasoning based on the guarding of domestic tranquillity could be 
found. The arguments made by these courts, especially the Con- 
necticut court, in support of the distinction are wholly uncon- 
vincing. It is interesting and perhaps significant that the New 
York Court of Appeals has denied the cause of action in both re- 
lations without opinion, in the parent and child case three judges 





205 Mesite v. Kirchstein, 145 Atl. 753, 755 (Conn. 1929). 
206 Supra pp. 1067-68. 
207 Roberts v. Roberts, supra note 174; Small v. Morrison, supra note 164. 
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dissenting, also without opinion. It is not improbable that this 
is a tacit admission of the virtual impossibility of satisfactorily 
rationalizing the result; we are in the realm of belief and emo- 
tion. In the recent cases involving the fact of automobile lia- 
bility insurance, changed conditions demonstrate anew the futil- 
ity of the “ domestic tranquillity ” argument. The danger here is 
quite the reverse: that of “ domestic fraud and collusion.” Ifa 
cause of action is recognized, the effect upon the volume of insur- 
ance claims and the possibility of an increase in rates or of ex- 
clusion of the risk must be examined and carefully considered. 

The sixth reason is what may be called “domestic govern- 
ment.” *°° In primitive law, Roman law, and doubtless in early 
common law, the family is regarded as a unit of government. The 
head of the family is clothed with broad authority, and he enjoys 
an immunity in domestic matters similar to that of a sovereign. 
Historically it is most likely that the explanation of no cause of 
action for personal injuries is to be found here, both in the hus- 
band and wife and in the parent and child cases. It is, however, 
an obsolete conception. The only remnant of it remains in pa- 
rental discipline, next to be considered. 

The seventh reason is what may be called “ parental discipline 
and control.” *°° No one would deny that conduct in rightful pur- 
suance of the parent’s duties must be privileged. But no one 
would deny that there is a limit beyond which acts or omissions 
are unlawful, resulting in forfeiture of custody, or making the 
parent amenable to the criminal law. The only question is 
whether there should be civil action for wrongful conduct. It is 
argued that there should be no cause of action for any personal 
injuries, since to subject the parent to uncontrolled and capricious 
actions would be subversive of discipline and therefore not to the 
best interests of the child, and that a parent may safely be in- 
trusted with wide powers and immunities because of the strong 
check of natural love and affection. In answer it may be 
said that this argument improperly covers acts which are outside 
the field of parental discipline and control, that if this disciplinary 
relation enjoys complete civil immunity, it is the only one that 





208 Matarese v. Matarese, supra note 168. 
209 Jbid.; Wick v. Wick, supra note 167. 
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does, and that in one respect, the recognition of causes of action 
for promised wages, the disciplinary immunity of the parent has 
been disregarded. The opinion may be ventured, moreover, that 
filial respect and subjection would prove a greater deterrent to the 
bringing of actions than parental love and civil immunity to abuse 
of parental discretion. Furthermore, a feeling exists that if the 
courts are to depart from a hard and fast rule of no cause of ac- 
tion, “there is no practical line of demarcation that can be 
drawn,” **° between different varieties of cases by children against 
parents. This is not convincing. In administering the criminal 
law, the courts draw this very line. And more difficult problems 
than this are successfully solved. If, however, there is any valid- 
ity in the denial of a cause of action, it is submitted that the basis 
must be found here. 

It is to be noted that of these seven reasons only the last applies 
exclusively to the parent and child relation, and only the first, 
fourth, and fifth apply to causes of action by parent against child 
as well as to those by child against parent. 


Suggested Solutions 


If a cause of action is ever to be recognized between parent and 
minor child for a personal injury, the relation must necessitate 
to some extent a treatment different from that applicable to ordi- 
nary persons. Three basic factors can not be ignored. 

The fact that the parties are in such close relationship must 
render innocuous many acts and omissions that would usually be 
tortious. Every touching even against the will would not consti- 
tute a battery. Moreover, the amount of care required to meet 
the standard of due care is necessarily affected by the relation. 
Conduct in the family differs from ordinary conduct. The parties 
are in a common establishment and are engaged for a common 
benefit in a common domestic enterprise.*** The child can hardly 
be said to assume the risk of family management, as may be said 
of husband and wife, since he finds himself in the relation through 





210 Roller v. Roller, supra nete 158. 

211 But see Bushnell v. Bushnell, 103 Conn. 583, 131 Atl. 432 (1925). Compare 
the provision of the English Workmen’s Compensation Act excluding a member of 
the employer’s family working in his home. Marks v. Carne, [1909] 2 K. B. 516. 
See also Matarese v. Matarese, supra note 168. 
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no choice. But since the parent likewise finds himself in the rela- 
tion through no legal choice, he should at most be held to no higher 
standard of care than his own abilities,’ and should ordinarily 
owe, in the affirmative conduct of the domestic establishment, no 
greater duty to the members thereof than he exercises in respect 
to himself. 

Since the law imposes the duty to rear and discipline the child, 
and confers the right to chastise it and prescribe a course of con- 
duct designed for its development, there must be a wide sphere of 
discretion, conduct in the exercise of which must be privileged. 
This factor is absent from the husband and wife relation, and may 
well be a valid basis of distinction. 

The parent, as part of his duty to discipline, has a right to the 
minor child’s services, and is as a matter of substance, whatever 
may be the means of enforcement, under a duty to support. Con- 
sequently, a personal injury to a minor child that is temporary in 
the sense that it does not impair its earning power beyond minor- 
' ity or impose an additional burden of support beyond minority, 
can not ordinarily cause pecuniary loss to the child. If a third 
person were tortiously to cause personal injury to a minor child, 
the parent would have a cause of action in his own right for the 
injury to his right to service and to his duty to support. The 
child would have a cause of action (during minority by his next 
friend) for pain, suffering, and injury to feelings, and for the im- 
pairment of his earning power beyond minority. If the parent 
causes the injury, he has injured only himself in respect to serv- 
ices and support, and in an action he would be both plaintiff and 
defendant. If the injury does not extend in its pecuniary effects 
beyond minority, there is perhaps no good purpose to be served in 
permitting an action against the parent for pain, suffering, and 
injury to feelings, unsupported by pecuniary damage, since these 
matters may well be considered as risks of the relation, although 
such action may be maintained against third persons, at least for 
intentional aggressions. This factor would have no application 
to a completely emancipated minor child, and it may well ap- 
ply to an adult child unemancipated.”* Under many Married 





212 As in matters of support. 
218 See Goldstein v. Goldstein, 134 Atl. 184 (N. J. 1926). 
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Women’s Statutes it would have only partial application to hus- 
band and wife, and this may constitute another valid basis of 
distinction. 

With these factors in mind, what should be the answer to the 
question whether a child should have a cause of action against a 
parent for an injury occurring during minority? *** Several solu- 
tions to the problem may be suggested. 

(1) Absolute privilege. Under this view, an act of the parent 
which injures the minor child either in respect to property or per- 
son would involve no legal liability during minority or afterwards, 
either civil or criminal. The law has not developed in this way. 
In respect to property injuries, the three factors discussed above 
have no application, and the authorities all agree that there may 
be liability. Moreover, it is well settled that there may be crimi- 
nal liability for personal injuries of an aggravated sort, and that 
the parent may under some circumstances be deprived of the cus- 
tody of the child. ; 

(2) Absolute civil privilege for personal injuries, subject to 
criminal liability or forfeiture of custody for excesses. This view 
represents the present weight of authority. 

(3) Qualified privilege. This would permit recovery after ma- 
jority or during minority for excessive injuries, done either out- 
side of or in breach of the parental and filial duties. This view 
represents the minority of decisions and dicta, and the dissenting 
opinions. 

(4) Privilege, either absolute or qualified, in respect to parental 
discipline and control only. If qualified, the line between privi- 
leged and unprivileged acts of discipline could be drawn either 
between reasonable and unreasonable conduct on the part of the 
parent, or at the point where the corrective purpose ceases and 
wilful injury begins, the parent not being liable for excessive pun- 
ishment due to errors in judgment. - 

(5) Privilege, either absolute or qualified, in respect to parental 
discipline and control, and in respect to the conduct of the do- 
mestic establishment. If the privilege is absolute, there would 
be no civil liability, regardless of when suit is brought, for those 





214 Cf. Straub, May a Child Sue a Parent for a Personal Tort? (1924) 28 Law 
Notes 108. 
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matters within parental discipline and control, and for the conduct 
of the domestic establishment; but there would be ordinary lia- 
bility in respect to other matters. If the privilege, so confined, is 
qualified, then the question is one as to the merits in all cases, with 
a rather wide scope of discretion in some conduct. Since parental 
discipline and control and the conduct of the domestic establish- 
ment are at the root of the denial of a cause of action, it would 
seem that the denial should, at least, be so confined, even if it be 
felt undesirable to make the privilege only a qualified one. It is 
submitted that a privilege, either absolute or qualified, thus con- 
fined, is the rational solution, against which can be urged only 
reasons of nebulous policy. 

Either the fourth or fifth solutions would seem a more reasoned 
treatment of the problem than those advanced by the cases and 
text writers, and would result in a nicer balancing and recogni- 
tion of the competing claims of the parent, the child, and the 
state. 

The operation of these solutions may be illustrated by their 
application to five typical situations. Except where there has 
been complete emancipation, in no event should there be a cause 
of action unless the child’s earning capacity after minority is 
impaired. 

Case I. The parent chastises a minor child, who brings an ac- 
tion for assault and battery, either during minority or after ma- 
jority. Under solutions 1, 2, 4 (absolute privilege), and 5 (abso- 
lute privilege), there is no cause of action, and the case must be 
dismissed upon disclosure of the facts, a verdict directed, or the 
jury be given binding instructions to find for the parent. Under 
solutions 3, 4 (qualified privilege), and 5 (qualified privilege), 
there is a cause of action if the parent exceeds the bounds of 
proper conduct —a question for the determination of the jury 
upon the merits. ° 

Case II. The parent commits rape on a minor child,”** who 
brings an action for assault and battery, either during minority 
or after majority. Under solutions 1 and 2, there is no cause of 
action. Under solutions 3, 4, and 5, there is a cause of action, and 
a verdict should be rendered for the child. 





215 As in Roller v. Roller, supra note 158; cf. Crowell v. Crowell, supra 
note 174. 
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Case III. The parent, while gardening, injures a minor child, 
inadvertently striking him with a hoe. The child brings an action 
for damages for negligence, either during minority or after ma- 
jority. Under solutions 1, 2, 4 (if the child is being instructed, 
and if the privilege is absolute), and 5 (absolute privilege), there 
is no cause of action. Under solutions 3, 4 (qualified privilege), 
and 5 (qualified privilege), there is a cause of action if the con- 
duct is negligent in view of the domestic relation — a substantive 
question on the merits. 

Case IV. The parent, driving an automobile carelessly, causes 
personal injury to the child, a passenger, who brings an action for 
damages for negligence, either during minority or after majority. 
The results are the same as in case III. 

Case V. The parent, driving an automobile carelessly, causes 
personal injury to the child, a pedestrian, under such circum- 
stances that a third person would have been injured had he been 
present in the child’s position. Under solutions 1 and 2 there is 
no cause of action. Under solutions 3, 4, and 5, there is a cause 
of action if the parent was negligent — a substantive question on 
the merits. 

Under solution 5, whether the privilege is absolute or qualified, 
which seems the most desirable view, there would clearly be a 
cause of action in cases II and V (assuming the parent to be negli- 
gent), and clearly no cause of action in case III; cases I and IV 
would be uncertain, with the probabilities in favor of no cause of 
action. 


CoNCLUSION 


In the case of husband and wife, there was no cause of action 
at common law for an injury committed by one spouse against the 
other either in respect to property or person. Under the doctrine 
of separate estate in equity, and under Married Women’s Prop- 
erty and Emancipation Statutes, property causes of action are 
generally recognized, either at law or in equity. For personal in- 
juries, some statutes expressly or by necessary implication exclude 
a cause of action. Under statutes that are not plain in their mean- 
ing, some jurisdictions have denied and some have recognized a 
cause of action. The weight of authority is against recognition, 
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with a strong tendency the other way. In many states the mat- 
ter has not been adjudicated. 

In the case of parent and minor child, the matter has been and 
still is one of common law. Authority is in favor of recognition of 
a cause of action in respect to property injuries, and a denial 
thereof in respect to personal injuries. In most states the personal 
injury situation has not been adjudicated, and the few clear deci- 
sions we have go back no further than 1891. 

In view of the paucity of authority, the unsatisfactory and in- 
consistent character of the reasons advanced, the different and in- 
consistent treatment of husband and wife and parent and child, in 
several instances by the same court, and the changed economic 
conditions of the present day, the problem of a cause of action for 
personal injury should be considered an open question, meriting a 
more careful and exhaustive analysis, a more critical apprecia- 
tion of the factors involved, and a more rational treatment than it 
has received in the past. 


William E. McCurdy. 


Harvarp Law SCHOOL. 





COUNTY COURT ROLLS AND RECORDS 1083 


COUNTY COURT ROLLS AND COUNTY COURT 
RECORDS * 


I 


| Fates quite recently the old belief that the county court, as 
such, kept no rolls could hardly be said to be doubted. In 
1923 there appeared an article telling of the discovery of “plea 
rolls of the medieval county courts.”* Five years later another 
article by the same writer gave a description of what was called 
a “ plea roll of the county court of Bedford.” Finally an article 
in this Review presented to a wider field of American readers 
the newer theories of ‘‘ county court rolls ” and “ rolls of a county 
court.” ® 
It will be noticed at once that the expressions in quotation 
marks in the paragraph above, standing by themselves alone, 
are not free from ambiguity. A roll containing the proceedings 
of a county court, by whomsoever kept, would be, in one sense 
and as far as its contents were concerned, just as truly a roll of 





* It is with no desire to provoke a controversy, and most emphatically not in 
any spirit of caviling, that this article is written, but because it seems to the writer 
that the meaning of a series of really great discoveries in the field of historical 
documents is being misunderstood in such a way as to lead to conclusions that 
are quite erroneous, especially in regard to the matter of the keeping of rolls by 
the county court. 

1 Jenkinson, Plea Rolls of the Medieval County Courts (1923) 1 CAMB. 
Hist. J. 103. 

2 Rolls from a Sheriff’s Office of the Fourteenth Century (1928) 43 Enc. Hist. 
Rev. 21-32. Some two years previously Professor Morris, in his EARLY ENGLISH 
County Court (1926) 181-97, had printed extracts from what in his preface he 
called the “county court roll of Cornwall,” and in the heading to the extracts, 
“rolls of the county court of Cornwall.” Just as the present article was being 
written, there appeared as one of the Quarto Memoirs of the Bedfordshire Histori- 
cal Record Society a volume by Dr. G. Herbert Fowler, Rotts FRoM THE OFFICE 
OF THE SHERIFF OF BEDS. AND BUCKS., 1332-1334, which gives us the text of the 
Bedfordshire roll. He calls it “the county roll,” and says that “for clearness’ 
sake, this assembly for judicial and other business will here be called the County 
Court, and its Roll the County Roll.” Ibid. at iv, 46, 48. 

3 Plucknett, New Light on the Old County Court (1929) 42 Harv. L. Rev. 
639. 
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the county court as a roll kept by that court itself. Fortunately, 
the writers of the articles mentioned above make it perfectly 
plain that they have in mind a roll kept by the county itself. Pro- 
fessor Plucknett is very explicit on this point: “the greatest 
need was the discovery of some roll or other memorandum of its 
proceedings kept by the county itself. Whether any such docu- 
ment ever existed was felt to be problematical. ... But none 
were extant, and it was generally denied that rolls were ever 
kept.” * Mr. Jenkinson’s words are just as definite: 


“‘ With all this has gone a general assumption, and occasional state- 
ment, that the Comitatus is not a Court of Record and does not keep 
records: that if the King requires at any time record of its proceedings, 
record will be prepared at the next session, from memory, and so for- 
warded. As we have already said it is hard to believe that in practice 
record, though it might be unofficial, would not be kept. Thus in 1243 
we find the suitors to the Comitatus of Sussex fined five marks quia non 
habuerunt recordum: a few such experiences would probably convince 
suitors of the need for record keeping.” * 


This mention of suitors should be noted. It shows conclusively 
that the writer is thinking of the county court itself, since nor- 
mally and regularly the body of suitors was the court and gave 
judgment; the sheriff was not the judge, but only the presiding 
officer or moderator. Again he says, “ We have here confirma- 
tion of all the characteristics suggested above for the Comitatus: 
with the addition that it meets on a given day of the week (Thurs- 
day); that it keeps a record — a combined record of all its activi- 
ties.’® And later, “The Plea Roll of the County Court of Bed- 
ford. ... This again is not the first document of its kind to 
come to light, but, until quite recently, nothing of the sort was 
known to exist, or indeed (with certainty) to have been made.” ’ 

Clearly both the writers just quoted regard these rolls as a 
type of document which hitherto no one has felt certain ever 
existed. This could truly be said of them if they were rolls kept 
by the suitors of the county court, by the county itself. It would 
not be true of them, however, if they were rolls of proceedings in 





4 Plucknett, supra note 3, at 639-40. 
5 Jenkinson, supra note 1, at 105; cf. Plucknett, supra note 3, at 650. 
6 Jenkinson, supra note 1, at 106. 7 Jenkinson, supra note 2, at 23. 
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the county court kept by some one other than the court itself. 
For rolls on which was recorded what went on in the county court 
were regularly kept, though not by the comitatus. For a long 
time we have had conclusive proof that the sheriff and coroners 
not only did, but had to, keep written records of county court 
proceedings. As early as the middle of the thirteenth century 
Bracton wrote on the relative reliability of the sheriff’s roll and 
the coroners’ rolls.* A provision of the first Statute of West- 
minster was evidently inserted for the purpose of making these 
two sets of rolls a more efficient check the one on the other.’ 
Cases in the plea rolls of the king’s courts mention these same two 
classes of rolls. One of these cases, because of the bearing it 
has upon the general subject under consideration, is here given in 
full: 


“Simon, son of Richard of Brereton, was slain as he was returning 
from an ale. Simon Pring fled on account of his death. He was in the 
frank-pledge of Osbert of Abton, which is therefore in mercy. Simon’s 
chattels were worth twelve pence, for which Thomas of Erdington, the 
sheriff, must account. And the twelve jurors say in their verdict as 
appears from their writing, and also say by word of mouth that [Simon 
Pring] was not outlawed. Therefore to judgment against the jurors. 
The county and the coroners record that he was not outlawed. But 
the coroners’ rolls and the sheriff’s roll testify that he was outlawed. 
Therefore to judgment against the county and the coroners.” *° 





8 Bracton, Dre Lecisus (1640 ed.) f. 140b. He makes it perfectly clear that the 
particular type of sheriff’s roll about which he is speaking is of much less weight 
and importance than the coroners’ rolls. The former, as he says, “ nihil operatur 
nisi ad testimonium.” Fleta refers to rolls of the sheriff and the coroners. FLETA 
(1647) lib. I, c. 25.4; ibid. c. 25.12; cf. Bracron, De Lecrsus f. 121f. Britton 
does not mention the rolls of the sheriff, but he does say of the rolls of the coroners 
“ge lour roulles portent record.” 1 Britton (Nichols’ ed. 1865) 18. There is 
likewise mention of the sheriff’s roll and coroners’ rolls in Lier CustuMARUM 
(Rolls Ser. 1860) 295-06. 

9 3 Epw. I, c. 10 (1275). “ Sheriffs shall have counter rolls with the coroners, 
as well of appeals as of enquests, of attachments, or of other things which to 
that office belong.” A literal translation into Latin of the original French of this 
passage is given in Feta lib. I, c. 18. 

10 Serect PLEAS OF THE CROWN (1887) No. 62. See ibid. No. 38. In the 
Lincolnshire eyre of 1202 “the sheriff and the whole county testify that they, in 
full county court, did give him more land, whereof the bounds are noted in the 
sheriff’s roll.” Sexecrt Crvm Preas (1889) No. 231. See also MAITLAND, PLEAS 
OF THE CROWN FOR THE COUNTY OF GLOUCESTER (1884) Nos. 239, 257. 
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Twenty years ago a very important addition to our stock of 
information on the sheriff’s roll appeared in print: 


“ And then the Justices caused to be called all who had been Sheriffs 
since the last Eyre or the heirs of such; and to them, when they an- 
swered, it’ was given in charge to deliver up their rolls in sealed bags, 
each one for his own time, and also the inquests on indictments, &c. 
And of every Sheriff or Sheriff's heir who appeared was enquiry made 
whether he had any writ against bailiwicks. And you must note that 
when a certain one who had been Sheriff came and delivered up all the 
common pleas of the county, it was said to him by the Justices that 
they required only the rolls of presentments, the indictments, and the 
pleas touching the Crown. And there came a certain other one that 
had been Sheriff, who said that he had not the rolls of presentments; 
for, said he, these rolls had been put into a certain bag, and his servant 
had mistaken one bag for another; and so he prayed that he might have 
until the morrow.” 


This passage makes it clear that the sheriff kept at least two 
classes of rolls of county court proceedings, one of them having 
to do with what in the main, at least, were civil actions — the 
“common pleas of the county ” — and the other with criminal 
cases. It has been in regard to rolls of this second class that 
Bracton, the cases on the plea rolls, and the statutes, have all 
along informed us; with the common pleas of the county 
they, like the itinerant justices in the Eyre of Kent, have not 
been concerned. And there is the same general jurisdictional 
reason. Cases within the scope of its own common pleas could 
go to judgment in the county court, but “ pleas touching the 
crown” could be tried only before a royal judge.’® This was 





11 y Eyre or KENT 1313-14) in 24 SELDEN SocreTy (1909) 22-23. Compare 
the following: “ Then was called a certain man who was heir of one who had been 
sheriff, and he appeared, and he was bidden to deliver up his father’s rolls.” bid. 
at 47. Cf. ibid. at 54 (another version). “ After the rolls of the Sheriffs and the 
Coroners had been rendered up and inspected they were placed in bags accordingly 
as they had been brought, and the bags were sealed with the seal of the Chief 
Justice.” Ibid. at 55. 

12 See also Bracton, De Lecrsus f. 15sb, to the effect that an action of 
replevin, after distress made, because it “ pertinet ad coronam domini regis,” can 
be tried only before the king himself or his justices. For this reason, the sheriff 
when trying a case of this kind in the county court acts not “ ex officio vicecomitis, 
sed sicut iustitiarius ipsius domini regis.” FOWLER, op. cit. supra note 2, at 55, 57; 
59, 60, 62, 64, 66, 69, has put under the title Placita Corone a number of entries 
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true whether the procedure was by way of indictment or by way 
of appeal. In the latter, which was a personal accusation begun 
regularly in the county court, and originally without writ, this 
court, if the appellee duly appeared, merely bound him over for 
the coming of the royal judges,** by a system of sureties or 
pledges. If the appellee failed or refused to appear, the county 
court would, after ample and long continued warning, outlaw 
him; but try him, either if he appeared or failed to appear, it 
could not.** The trial must take place before a judge clothed 
with the delegated jurisdiction of the king himself. Therefore 
the crown was interested in the preliminary stages of these crimi- 
nal cases; and therefore the sheriffs and the coroners (“ guardians 
of the pleas of the crown,” as the latter were called) kept written 
records of the proceedings, and in the actual trial of the cases 
before the royal judges these rolls might be used as records in the 
full sense of that word.*® But let it be remembered that this 
particular class of rolls kept by the sheriffs and the coroners, al- 
though they recorded proceedings in the county court, were not 
rolls kept by that court itself. 

As to the form and contents of the sheriffs’ rolls of this second 
class we can only guess. If any have been preserved they are 
yet to be found.*® The rolls recording proceedings in the county 











on outlawry. These are not criminal cases, but civil actions in which the defaulting 
party is brought into the county court, as it were (by writ de exigendo), in order 
that he may be outlawed. It must be kept in mind that outlawry, in theory at 
least, is not a penalty for a crime but a penalty for non-appearance — one of the 
steps in the process to compel the defending party in either a civil or a criminal 
action to appear. For outlawry in civil actions, see 2 PottocK AND MAITLAND, 
History or EnctisH Law (1905) 593. “ One act of jurisdiction, one supreme and 
solemn act, could be performed only in the county courts and in the folk-moot 
of London, the act of outlawry. Even the king’s court did not perform it.” 
I id. 554. 

18 For one appealed of homicide, or for one who could not find pledges, the 
gaol was his pledge. Thus, as early as 1220, “ Plegius Thome, gaola de Flete.” 
SetecT PLEAS OF THE CROWN No. 197. See also ibid. Nos. 198, 199. 

14 This point is very clearly presented by Gross, SELECT CorRoNERS’ ROLLS 
(Selden Society, 1896) xl-xliii. The statements to the contrary made in Fow ter, 
Op. cit. supra note 2, at 53, that “in 1271 the county court still heard and judged 
the appeal ” and that “ by 1316 the appeal seems to have been regularly removed 
to the purview of the King’s Justices before the stage of actual outlawry was 
reached,” are due to a misinterpretation of the cases cited to sustain them. See 
Gross, op. cit. supra, at 18-21, 66, 72. 15 See note 10, supra. 

16 The question may well be raised as to whether some of the 260 rolls listed 
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courts which have recently been brought to light add nothing to 
our knowledge of them. For the newly discovered rolls, at least 
those in print, belong in the other class; they are rolls of the kind 
that the justices itinerant in Kent did not want — common pleas 
of the county.*’ 

Of these rolls of common pleas no description need here be 
given; printed copies are easily accessible to anyone desiring an 
acquaintance with them.** The important point just now is that 
they also are sheriffs’ rolls, kept for the sheriffs by their clerks, 
and designed for the sheriffs’ own uses. They were not kept by 
the county itself, by the suitors of the county court, and they did 
not belong to the county. Of this there can not be the slightest 
doubt.’ Mr. Jenkinson brings out the fact that these plea rolls 
were made by the sheriff’s clerks as a written record for the 
sheriff himself.” He points out also that the Cornwall roll “has 





as coroners’ rolls may not be sheriffs’ rolls of this type. See Gross, op. cit. supra 
note 14, at xiii. The Northamptonshire roll, ibid. at 77-81, starts out with a writ 
directed to the sheriff, followed immediately by “I, John Seymour, sheriff of 
Northampton, answer that. . . .” Roll 109, ibid. at 73 et seq., has the name of the 
then sheriff at the head of the roli. Roll 218, ibid. at 116 et seg., which by its own 
title is a pleas of the crown roll, would seem to be either a sheriff’s roll or a num- 
ber of extracts taken from such a roll. Bracton says that both sheriff and coroners 
shall cause all the words of the appeal to be enrolled, and then goes on to ex- 
plain in such detail what he means that it is evident that sheriffs’ rolls of this 
type would take on very largely the appearance of the coroners’ rolls. De Lecisus 
f. 140. 

17 Have they, rather than rolls of the type that had to be handed in, been 
preserved for us by the very fact that the sheriffs did not have to surrender them 
to the justices? 

18 See note 2, supra. 

29 So little did the sheriff’s roll belong to the county that “ his rolls and other 
archives are reduced to the position of family papers, and it was long before it 
became a regular practice for one officer to hand them over to his successor.” 
Plucknett, supra note 3, at 652. See (1920) 36 L. Q. REv. 58, 60, to the effect that, 
a sheriff’s roll being wanted in a certain action, “ Stanton J. asked what became 
of the rolls of a sheriff who had ceased to bear office — did he keep them himself 
or were they sent to the Treasury? He was told that the sheriff kept them 
himself.” 

20 Writing of the discovery of the Oxfordshire plea roll, he says, “ That there 
must have been very considerable record-making activities amongst, e.g., the 
permanent clerks of the Sheriffry in amy county becomes clear to anyone who 
studies the extraordinary complications of the medieval sheriff’s duties. In par- 
ticular I have long been used to believe that, whatever might be said of the non- 
record quality of the County Court over which the medieval sheriff presided, the 
simplest requirements of an office which changed hands once a year must have 
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clearly survived as voucher to the sheriff’s account for proficuum, 
a draft of which is attached.” ** His article in the English His- 
torical Review, the thesis of which is brought out in its title, just 
as Clearly asserts that these plea rolls were sheriffs’ rolls made by 
the sheriffs’ clerical staffs. To emphasize the private, as op- 
posed to the public, character of these personal records, he tells 
us that the Bedfordshire roll (written in several different hands 
and apparently in part made up in advance by the sheriff’s clerks) 
was discovered among the family muniments of a private person, 
“the history of whose family, we understand, sufficiently explains 
its presence there by descent from a coroner of the period.” ”* 
As to these plea rolls having belonged to former sheriffs, Profes- 





necessitated the keeping of some record of its proceedings; probably in a form 
assimilated to that of the normal Plea Roll. It was therefore with some excite- 
ment that I heard of a fragment recently brought to light (with others of con- 
siderable importance) in the process of sortation. This fragment was in the well- 
known shape of a Plea Roll membrane and its arrangement followed the Plea Roll 
pattern. Where had it come from? the unsorted Miscellanea of the Chancery: 
its neighbours there? the fragments of the Stonor Family papers: further examina- 
tion showed it to relate to the County of Oxford and the first year of Richard IT: 
and the List of Sheriffs gave as Sheriff of Oxfordshire in that year Edmund Stonor. 
The chain was complete.” Jenkinson, supra note 1, at 104. 

21 Ibid. at 107. The roll has since been published in substantial measure in 
Morris, County Court (1926) 181-97. Professor Plucknett agrees that “ the 
conclusion is irresistible that the sheriff of Cornwall had brought it to Westmin- 
ster and handed it in as a voucher to his accounts for the profits of the county.” 
Plucknett, supra note 3, at 641. 

22 Jenkinson, supra note 2, at 21, 22, 27, 28, 31. 

23 Ibid. at 23. Cf. Plucknett, supra note 3, at 642: “ Their proper resting place 
is therefore the private muniment room of families whose ancestors have at some 
time served as sheriffs.” FowLer, op. cit. supra note 2, at 47, makes two sugges- 
tions as to why this sheriff’s roll should have come down in the family of a coroner 
—“it is just possible that our Roll, discovered among the family muniments of 
Rob. Mordaunt the then coroner, was a duplicate, a Counter Roll or Control kept 
against the Sheriff, just as by the Statute of Westminster I the Sheriff was to 
keep a Counter Roll of the Corcners’ Roll. ... It would seem that our Roll 
was among the family muniments of the Coroner merely by some accident, such 
as the illness of the Sheriff, or his absence on the King’s service; in such cases 
the Coroner undoubtedly filled the Sheriff’s place.” In regard to this suggestion 
of the counter roll it should be kept in mind that the Bedfordshire roll is unques- 
tionably one of common pleas, whereas the counter roll referred to in Statute 
of Westminster I, c. 10, had to do with criminal matters — appeals, inquests, and 
attachments. It would seem that the rolls of both sheriffs and coroners might get 
into many different hands, especially into the hands of heirs or executors. 1 Eyre 
oF KENT, op. cit. supra note 11, at 4, 5, 6, 14, 22, 23, 24, 88. 
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sor Plucknett apparently accepts what Mr. Jenkinson has written 
and agrees with his conclusions.** Dr. Fowler is likewise in 
accord.”° 


II 


Since it is thus generally acknowledged that these rolls, what- 
ever else they may be, are sheriffs’ rolls, it is unnecessary here to 
take up space to prove the admitted fact.** It is not out of place, 
however, to remark on the very evident confusion of ideas which 
has resulted in acclaiming as documents whose very existence 
“‘was felt to be problematical ” —rolls kept by the county court 
itself — these sheriffs’ rolls about whose one-time existence his- 
torical evidence left not the slightest shadow of doubt. This con- 
fusion would seem to be due to the fact that the words “ record ” 
and “roll” have, perhaps unconsciously, been regarded as syn- 
onymous one with the other. We have been assured by all the 
writers who have touched upon the subject, from Glanvill on, that 
the county court was regularly not a court of record.*’ Both Mr. 


Jenkinson and Professor Plucknett had this reiterated statement 
very much in mind when they were writing. They refer to record 
making by the county court suitors; they try to fit together the 
fact that the county is not a court of record with the fact that the 
new rolls are obviously rolls of proceedings in county courts. 
These rolls seem to contradict the old theory; and so they wonder 
if that theory is correct, or, at least, why the roll was not used as a 





24 Plucknett, supra note 3, at 640-42. 

25 “The Sheriff was the President of the Court; all writs, even those of Exigent, 
were addressed to him; when they were enrolled on the county roll, the statement 
is added that the plaintiff has given Me security, showing that the roll was regarded 
as his roll. The Sheriff or his heirs were responsible for the general production of all 
his rolls to the Justices in Eyre when they visited the county, and he retained them 
after his term of office... . The other County Rolls at present found undoubt- 
edly come from shrieval sources . . . that for Cornwall seems to have been pre- 
served by the Exchequer as a voucher to the Sheriff’s account.” Fowter, op. cit. 
supra note 2, at 47. 

26 A point not yet brought out is that on the Cornwall roll the very first 
word (and something apart from the text) is the name of the then sheriff, Tre- 
thewy. Morris, op. cit. supra note 2, at 181. 

27 Granvitt, De Lecrsus (1780) lib. viii, c. 9; 2 PoLLocK AND MAITLAND, 
op. cit. supra note 12, at 669; Bracton, De Lecrus f. 156b; cf. STATUTE OF 
Westminster II, 13 Epw. I, c. 2. (1285) (“by record of the county court or of 
other courts which do not have a record”). 
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record.** This association of record and roll goes on the assump- 
tion that these rolls are kept by the county itself, by the suitors. 
For both the writers make it clear that they understand what in 
actual practice the county court did when it made a record, and 
that when such a court sent up its recordum, a statement of recol- 
lected facts, to the king’s court, it was the record of the suitors 
and not of the sheriff.” When thinking of the “ roll of the county 
court ” in connection with the record of that court, they think of 
it, as they expressly say, as a roll kept by the county itself, by the 
suitors who make the record, and by certain representatives of 
whom it is borne to the king’s court. The fact that these rolls 
are admittedly sheriffs’ rolls, not rolls kept by or for the county, 
but by some one other than the suitors who make the recordum 
(and who as judges, instead of the sheriff as presiding officer, will 
be amerced if the record proves to be incorrect or the judgment 
false), seems rather to be lost sight of when the relation of roll to 
record is being considered. The sheriff’s roll is referred to am- 
biguously, as a “roll of the county court.” And when this roll 
is discussed in connection with the recordum of the county, the 
fact that it is a roll of the county court is allowed to obscure the 
highly important additional fact that it is such only in the sense 
that it is a sheriff’s roll of proceedings in that court, and not 
a roll of the suitors who make the recordum. In other words, 
out of the actual roll kept by the sheriff an ambiguity has cre- 
ated a hypothetical roll, a written record, kept by the county 
itself. 

The creation of this hypothetical roll seems to have resulted 
partly from a failure to take into consideration the interests which 





28 “ There is a long tradition that the county was not a court of record, and 
when it seemed to ‘ bear record’ in higher courts in connection with proceedings 
in error, it was perfectly easy to assume that its memory was its record.” Pluck- 
nett, supra note 3, at 639. “ Why should it be that when the king’s courts require 
a record of proceedings in the county court, the county has to resort to such an- 
cient methods as sending four knights, who may even have to undertake to main- 
tain the truth of their record by means of battle? Why did it not suffice to send 
a transcript of the roll? In short, why were the rolls not considered as records, 
and the court as a court of record?” Ibid. at 649. See the passages quoted from 
Mr. Jenkinson’s first article on the subject, supra p. 1084; cf. FOWLER, op. cit. supra 
note 2, at 47. 

29 On the steps in this procedure, see 1 PoLLOocK AND MAITLAND, op. cit. supra 
hote 12, at 536-37. 
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the sheriff would have, as contrasted with those of the county, in 
keeping a roll. While at times these two sets of interests may 
have coincided, it goes without saying that at other times they 
would naturally have been divergent or even inimical. The sheriff 
was not the county, nor even the representative of the county, but 
the representative of the king in the county. His duty was to do 
what was for the best interests of the crown, even when such ac- 
tion would be counter to the wishes or the interests of the comi- 
tatus. His interests in keeping a roll were therefore his own and 
those of his royal master. What went into his rolls would be de- 
termined by the question whether or not it would be useful to him 
as a matter of record or as a proof of his diligence. Whether or 
not the suitors of the court over which he presided would profit 
as a result of what he recorded, whether or not they. would find it 
useful, were questions which he did not have to consider.*® So 
the sheriff, even in the matter of common pleas, did not keep a roll 
for the county court, although he kept some sort of record of what 
went on in that court. Such rolls as he had, if records at all in 
the usual sense, were his records and not those of the suitors. 


That the royal courts did not regard them as records of the county 
court would seem to be proved by the fact that when a king’s 
court wanted a recordum of what had taken place in the local court, 
the record was taken from the memories of the suitors and 
not from the sheriff’s roll.** Regarded from any point of view, 





8° We have already seen that the roll having to do with criminal matters kept 
by the sheriff might be of actual disadvantage to the county in that it would 
help to prove them wrong and subject to amercement. See supra p. 1085 and 
note 10. Certainly after the Statute or WesTmuInsTER I, 3 Epw. I, c. 10 (1275), 
the sheriffs’ rolls of this type, far from being meant for the county, were 
intended primarily as a check on the coroners’ rolls. For a very interesting clash 
of interests of sheriff and suitors, see Marrtanp, Bracron’s Note Book (1887) 
pl. 1730. ‘ 

81 This fact helps to answer the question, ‘“‘ Why did it not suffice to send a 
transcript of the roll?” See note 28, supra. We would regard it as only fair 
that the king’s court should not demand that the county stand or fall on the record 
of a roll made by one whose interests might very well. be opposed to theirs. The 
records sent up to the king’s court by the county were often-very long and de- 
tailed. Marrianp, op. cit. supra note 30, at, e.g., pl. 40, 243, 1436. The entries in 
the sheriffs’ rolls are for the most part so brief and stereotyped as to compare very 
unfavorably, as an account of proceedings, with the typical recordum of the 
county court which is found in the plea rolls of the king’s courts. By way of 
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there is no reason for connecting these sheriffs’ rolls in any way 
with a recordum of the county court. That the sheriff kept for 
his own peculiar purposes memoranda of county court proceed- 
ings of importance to him, has no more bearing upon the question 
as to whether that court was, or was not, a court of record than 
does the fact that the coroners likewise kept records of what went 





comparison, No. 29 on the Bedfordshire County Roll is typical of entries of its 
kind: 


“ Alicia que fuit uxor Ranulphi Grym (essoniatus tercio) querens per essoniatorem 
suum nunc secundo optulit se uersus Hugonem de Bray (essoniatus ij) et Wil- 
lelmum atte Wode (nondum) seruientem predicti Hugonis in placito capcionis et 
detencionis aueriorum. Et idem Hugo attachiatus est per Walterum Pechel et 
Walterum le Baillif et est essoniatus nunc primo et sic habent diem usque ad 
proximum etc. Et quo ad predictum Willelmum attachiendum balliuus respondet 
quod nondum attachiatus est eo quod nichil habet per quod potest attachiari. 
Et testatum est quod satis habet per quod etc. Ideo per consideracionem Comi- 
tatus preceptum est balliuo sicut pluries quod attachiet ipsum per pleg’ ita quod sit 
ad proximum comitatum inde responsurus.” 


Fow Ler, op. cit. supra note 2, at 56. For later stages of this same action, see ibid. 
Nos. 69, 96, 149, 199, 246, 297. Cf. ibid. at p. 71-74. Cf. Morris, op. cit. supra 
note 2, at 184, 186, 189, 190, 193. 

MAITLAND, op. cit. supra note 30, at pl. 1146, as part of the record of a case 
in the king’s court, gives the record brought up by four knights from the county, 
likewise having to do with the taking and detaining of beasts: 


“ .. quod cum Walterus de Reygni tulisset breue Dom. Regis directum uice- 
comiti Deuonie quod iuste et sine dilacione deliberaret aueria sua que Henricus 
de Tracy iniuste detinuit, et cum deliberata essent uenit predictus Henricus ad 
comitatum Deuonie, et aduocauit capcionem aueriorum, et peciit seisinam, et 
dixit quod ea cepit iuste, quia tulit breue Dom. Regis directum uicecomiti 
Deuonie ad habendum racionabile auxilium de feodis suis ad filiam suam primo- 
genitam maritandam, et cum omnes milites eius per summonicionem suam in 
curiam suam uenissent et maxime senescallus Ricardus de Chartray concesserunt 
ei xx. sol. de singulis feodis, et quia ei non satisfactum fuit de x. feodis que Ricardus 
de Chartray de eo tenuit, cepit aueria Walteri de Regny super Ricardum de 
Chartray in feodo suo quia predictus Ricardus nichil habuit in dominico quod 
sufficeret ad x. libras soluendas, et de hoc producit sectam. Ad hoc respondit 
Walterus de Regny quod Ricardo de Chartray domino suo tam in auxiliis quam 
in omnibus aliis seruiciis quodcunque de iure facere debuit, et petit iudicium si 
tale auxilium Dom. H. de Tracy facere deberet desicut dominus suus R. de 
Chartray habuit in eodem comitatu Deuonie centum solidatas terre et amplius et 
ubi potuit et debuit debitum suum distringere. Et quia ad hoc sectam non 
produxit nec per patriam nec per aliam ostensionem, consideratum fuit quod 
aueria Walteri de Reygny retornata essent Henrico de Tracy et Walterus in 
misericordia.” 


So different is the record of the county from the record which the sheriff 
keeps for his own purposes. Yet for his purposes his record is sufficient. He 
knows the names of the parties, the cause of action, the essoins, the attachments 
and the names of those who make them, and the stage at which the case rests 
in this particular county court. So far as he and his officers are concerned, things 
have been done decently and in good order. That, together with fines and amerce- 
ments if there are any, is what concerns him. With the arguments of the parties 
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on in the same court which was of importance to them.*” Both 
coroners and sheriffs kept “‘ county court rolls ”; but they did this 
for their own benefit and in their own interests, and these interests 
differed more or less one from the other as both differed from 
those of the suitors who formed the county court. In neither case 
was it the same thing as the comitatus itself keeping a record for 
itself and in its own interests. 

It does not belittle in any way the historical importance of the 
recent discovery of the sheriffs’ rolls, to point out that the real 
significance of that discovery lies in the fact that now for the first 
time we have available for study documents which historians for 
many years have known were regularly produced, but of which no 
copies had hitherto been found. What we do not have is a type 
of document which was supposed never to have existed at all. 
The discovery of these rolls throws no additional light upon the 
subject of the recordum of the county court. Inasmuch as we 
have all along been certain that the making of rolls of this kind 
was a regular part of the sheriffs’ activities, the bringing of them 
to light does not give their connection with county court proceed- 
ings any greater, or any different, significance than it had before 
they were discovered. For there is nothing in the plea rolls 





or their pleaders, with matters of fact or matters of law that from a legal point 
of view determine the judgment, he need be but little concerned. If a charge of 
false judgment is brought, it will be against the county and not against him. On 
this, and the reason for it, see HencHam, SumMA Macna (1660) c. 4. But when 
the suitors of the court have to make their record to combat the charge of false 
judgment, they perforce must know and take into consideration these very mat- 
ters which the sheriff may pass over. Their case would indeed be a sorry one if 
they had to depend upon what had been written for the sheriff, or if their recordum 
were nothing but a transcript of his roll; but they are allowed to draw upon their 
memories, to state their case and the facts as they are without regard to what a 
sheriff’s clerk has inserted in the shrieval roll. 

82 We are doubtless inclined to think of the county court as being the “ sheriff’s 
court,” and of the sheriff as being much more intimately connected with that court 
than was the coroner. So it was natural to think of the sheriff’s roll, rather than 
the coroner’s roll, as being a “roll of the county court.” Actually the county 
court was the court of both sheriff and coroner, as Gross so ably has shown. 
Gross, op. cit. supra note 14, at xxvi and notes, xxvii. Moreover, it must be 
kept in mind that while the coroners’ rolls were rolls of record (1 BritTon 112, 
135), the rolls of the sheriffs were of so much less consequence that, in the words 
of Bracton, “nihil operantur nisi ad testimonium.” See BrRactTon, op. cit. supra 
note 8, at f. r140b. Some of the accounts in the coroners’ rolls go into much detail. 
See, e.g., Gross, op. cit. supra note 14, at 18-21, 71-73. 
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themselves to tell us anything more about the recordum than what 
we already knew. Inasmuch as everything connected with the 
new documents insistently kept proclaiming them sheriffs’ rolls, 
we should have called them “ sheriffs’ rolls” on the same basis 
that we have consistently been calling the coroners’ county court 
rolls “ coroners’ rolls.” ** But instead we labelled them “ rolls of 
the county courts,” and that label, together with the opening 
words in the headings of the rolls themselves — Comitatus tentus 
apud — so stressed the idea of “ county ” that we said, “ Here is 
a discovery that satisfies our greatest need, the supposedly non- 
existent rolls of its proceedings kept by the comitatus itself.” ** 
What we should have said was, “ Here at last are sheriffs’ rolls 
of pleas in the county court of the type referred to in the first 
volume of the Eyre of Kent.” That such rolls should finally have 
been found was in itself important enough to make the discovery 
a great one. 


III 


In contradistinction to rolls of proceedings in county courts 
kept by the sheriffs and the coroners, were there any rolls kept 





83 What is undoubtedly this civil case type of sheriff’s roll is called rotulus 
vicecomitis and not “roll of the county court,” in an itinerant justices’ roll. 
Setect Civiz Preas No. 231. Fowl er, op. cit. supra note 2, at 53-54, seems to 
regard the sessions of the county court attended by the coroners, the proceedings 
of which were enrolled in their rolls, as being something separate from the ordi- 
nary sessions of the court. The reason for the apparent difference is that the 
coroners were interested only in the criminal side of a court which had to deal 
with both criminal and civil cases. As is well known, not only was the frequency 
of meeting of a county court fixed by law, but the very day of the week on which 
it should meet was also fixed. The county court of Bedfordshire met on Monday 
at four-week intervals. Ibid. at 48. In Gross, op. cit. supra note 14, we have 
thirty-eight pages of coroners’ rolls relating to Bedfordshire. These show that 
the sessions of that county court which the coroners attended, at which they 
enrolled on their rolls the record of presentments, appeals, pleas of the crown, 
were the regular sessions of that court held every fourth Monday. Cf. Morris, 
op. cit. supra note 2, at 91: “ The coroners’ rolls, taken in conjunction with records 
of the type published in this volume, make it possible to determine on what day 
of the week most of the county courts met.” 

34 See Plucknett, supra note 3, at 639-40. The sheriff’s roll of common pleas 
is no more a “ county roll” than is his financial roll having to do with the profits 
of the county. Jenkinson, supra note 2, at 23, 29-30. Cf. 1 Stat. Reatm (1810) 
69 (provisions made in the Exchequer) —“‘ De firmis vero mortuis et debitis de 
quibus non est spes, fiat unus rotulus et intituletur comitatus et legatur singulis 
annis super compotum vicecomitis.” 
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for or by the comitatus; that is, for or by the body of suitors who 
made up the court? This question has more than once been 
asked. It can not be answered by pointing out that the county 
court was unquestionably not a court of record.** For roll and 
record are not synonymous. One court may have a roll and not 
be a court of record, while another court which does not keep 
a roll may be a court of record.** Theoretically, the county court, 
although not a court of record, might have had a roll. That it 
did have a roll has been asserted on the strength of two pas- 
sages which have appeared in print, one of them occurring in a 
cartulary and the other in a Year Book. Maitland pointed out 
the first. In the introduction to Select Pleas in Manorial Courts 
he said, “ The first class includes the county courts and such 
of the hundred courts as had not passed into private hands. I 
have not as yet seen any rolls belonging to such courts, and 
according to a common opinion they kept no written records. 
That opinion, however, seems disputable, and on some future 
occasion we may have the good luck to find the rolls of a county 
court.” *’ In writing this, Maitland was obviously thinking of 
rolls kept by the county itself. That he knew that rolls of pro- 
ceedings in the county court were kept by sheriff and coroners 
we can be absolutely certain. Even if it be argued that possibly 
he may not have seen the passages in Bracton and Fleta which 
refer to these rolls, or the passages in the statutes, still we can not 
escape the fact that he had already edited the Pleas of the Crown 
for the County of Gloucester and the Select Pleas of the Crown 





35 See note 27; supra. 

86 Manorial courts and hundred courts in private hands kept records, yet they 
were not courts of record as the term was understood at the time with which 
we are concerned. See Y. B. 30-31 Edw. I, 500 (1302) ; 1 Eyre oF KENT, op. cit. 
supra note 11, at 104-05. Every court of delegated royal jurisdiction was a court of 
record, and he who was created judge by commission from the king held a king’s 
court; by virtue of the power delegated to him he acted vice ipsius regis, sicut 
iustitiarius regis. Bracton, De Lectsus ff. 108, 154b, 155b. Not every court of 
delegated royal jurisdiction kept a roll. Setect PLeas or THE Crown xxi. £.g., 
the court of special justices of assise apparently kept no rolls. When their judg- 
ment is called into question, the judges, like the knights sent by the county court, 
“come and record,” and there is no mention of a roll. MatrLanp, BRACTON’s 
Nore Boox pl. 281, 367, 431, 512, 530, 564, 871; 917, 976, 1285. For such of the 
king’s courts as have a roll, that roll is the record. 

87 2 SeLpen Society (1888) xv. See the comment on this in (1920) 36 L. Q. 


REV. 59. 
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in the Selden Society’s publications, with their ample references 
to sheriff’s roll and coroners’ rolls.** He could not therefore have 
had these rolls in mind when he was questioning the existence of 
written records of the county court. A note to the passage al- 
ready quoted reads, “‘ When a hundred court was in private hands 
its proceedings were recorded. Surely the sheriff had every 
reason to keep rolls for those courts which were in his hands. 
Such rolls however would not serve as family title deeds, and 
therefore may not have been carefully preserved. We might 
thus explain why none are forthcoming without supposing that 
none ever existed.” Here, from text to footnote, there is a transi- 
tion from rolls kept by the county to rolls kept by the sheriff, 
and the questionable existence of the former is transferred to the 
latter, though Maitland knew perfectly well that sheriffs’ rolls 
had existed. The note continues, ‘“ The Burton Cartulary gives 
evidence that in 1280 the county court of Staffordshire kept a 
written record of its proceedings.” And again we are back, as 
in the text, to the county court keeping the record. The passage 
in the Burton Cartulary is to the effect that at a certain meeting 
of the county court a number of men came and confessed them- 
selves villeins and pledged themselves not to sue out any writ 
against their lord, “and this was enrolled on the county roll (in 
rotulo comitatus). *° Now rotulus comitatus and rotulus vice- 
comitis do not look alike in print, and they are not alike; but 
the main difference, even in connection with the Burton Cartulary 
it would seem, is that there is an ambiguity in the first which the 
second does not have. Doubtless it was this ambiguity that led 
Maitland dogmatically to say that the county court of Stafford- 
shire was keeping a written record of its proceedings. Mani- 
festly all that the words do show is that some one was keeping 
a record of proceedings, but not necessarily the county itself. 
For rotulus comitatus is the descriptive term used in a sheriff’s 
roll to denote the sheriff’s roll of common pleas as distinct from 
his other rolls.*° This is an important fact. Taken with such 





38 See note 10, supra, and the case from SELECT PLEAS OF THE CROWN given in 
the text at that point. 

89 5 HisToRIcAL COLLECTION OF STAFFORDSHIRE (1884) 85. - 

40 “Tt would seem that the proper title of our Roll is Rotulus Placitorum 
Comitatus, the Roll of Pleas of the County. Three entries on the Sheriff’s Roll 
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other information as we have that bears directly on the subject, 
it practically forces us to the conclusion that the rotulus comi- 
tatus of the Cartulary is the roll of common pleas kept by the 
sheriff. 

In the Year Book passage already mentioned we have a ref- 
erence to roule de conte.** It occurs in the report of an action 
begun by a writ of entry in which the pleadings lead to the ques- 
tion whether or not one Aleyn had been outlawed in the county 
court. It runs (the original French instead of the translation 
being given at the crucial point for the sake of exactness) as 
follows: 


“ Kynge. He was outlawed; ready &c.— Spigornel. How will you 
aver this? — Howard. He was put in exigend at the County Court, 
and then proclaimed Wolf’s-head (and that is outlawry); ready &c. 
par pays, ke de ceo pays pet conustre, ou par kaunt ke la court agarde 
ke averer le devoms. — Spigurnel. Vouche dunke roule de Conte. — 
KAVE. Roule de Conte en ceo cas ne porte nuyl record, eyns fet tut le 
cors du Conte, e suters e Coroners; par unt suffit averement du pays. 
— Spigornel. Not outlawed: ready &c.” 


Obviously the most striking thing about the whole passage 
is Spigornel’s reply to Howard. He makes a demand that he 
certainly knows can not be carried out. It is not a matter of 
ignorance; if it were, we could dismiss his words by saying that 
he was too ignorant to be cited as an authority on the matter 
of roule de conte. He was not a foreign pleader recently arrived 
in England who had learned that the king’s court had rolls which 
could be vouched, and who thought, by analogy, that the county 
also had rolls which could be vouched. He was an English 
lawyer whose ancestry, as well as his own legal training, would 
make a knowledge of county court procedure and of king’s court 
procedure in regard to the county court inevitable in his case.” 





refer to it briefly as the Roll of the County.” Fowter, op. cit. supra note 2, at 
46. “ Patet per rotulos comitatus (Sheriff’s Roll 1870, 1871) ; transcriptum breuis 
de supersedendo consutum rotulis dicti quinti comitatus (Sheriff’s Roll 1292); ut 
plenius patet in rotulo placitorum comitatus Buk’. (Sheriff’s Roll 251).” Ibid. at 
n.155. The sheriff’s roll referred to is the roll of writs and returns which precedes 
the “ county roll” in Fowler. 41 Y, B. 20-21 Edw. I, 236 (1292). 

42 See 53 Dictionary NATIONAL BiocRAPHY (1898); 3 Foss, THE JUDGES OF 
ENGLAND (1851). Howard also became a judge. 
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As an able lawyer, who was shortly to be a judge of the King’s 
Bench, he unquestionably knew, what all our evidence from every 
source conclusively confirms, that the rule as announced by Jus- 
tice Cave was correct — that there was no vouching of a roll in 
such a case.** Why then did he reply to Howard as he did? Most 
assuredly not with the expectation that there would be any vouch- 
ing of any county roll. As a matter of procedure that was im- 
possible, and he knew it. But why ask the impossible? It may 
have been mere flippancy. Perhaps he was resorting to every 
expedient possible in a hopeless endeavor to keep the question 
of outlawry from coming to issue; when Cave cut him short in 
his attempt he accepted the issue. The breadth of Howard’s 
offer should be taken into consideration. He says, in effect, that 
he is willing to aver by the country or in such manner as the 
court may award.** “Then,” says Spigornel (and the then 
should be emphasized), “‘ vouche roule de Conte.” ** The court 
has not awarded this method of proof, but Spigornel has taken 
advantage of an opening to confuse Howard if he can. Cave 
replies in a matter of fact way, and Spigornel, seeing that his 
course will avail him nothing further, denies the outlawry — as 
he should have done in the first place. 

Do Cave’s words indicate that the county had a roll of its own? 
It has been said that they are ‘“‘ welcome evidence that once there 
had existed rolls of some sort.” ** Hardly that, we would say. 
Spigornel says nothing about a record. Cave, on the other hand, 
is concerned with the matter of a record, of how the outlawry 
may be proved. It is the suitors of the county court and the 
coroners that bear record in such a case. So when he says that 
there is no record by roule de conte,*' that is all that it is neces- 
sary for him to say on the point. He does not have either to affirm 
or to deny the existence of a roll. His words do not necessarily 





43 Compare Cave’s statement with the procedure in the case given in full, supra 
Pp. 1098. 

44 The English in the Rotts Series’ translation hardly brings out the force of 
the ou par kaunt in connection with Spigornel’s dunke. 

45 Note that there is no article, definite or indefinite, in the French text. The 
English translation in the Rotts Series gives “ the” roll instead of “a” roll. 

46 In the sense of rolls kept by the county itself. Plucknett, supra note 3, at 
640. 

47 Again note the lack of any article. See note 45, supra. 
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imply that there is a roll but that it does not bear record. What 
he says neither proves nor disproves that there is a roule de conte. 
But it does prove, very conclusively, that there is no record by 
roll in a case of outlawry. 

Even if it be argued that Spigornel was sincere in asking 
Howard to vouch roule de conte, it would still have to be proved 
that this roll was something different from the rotulus comitatus 
of the sheriff before it could be accepted as a roll of the county 
itself. The fact that the alleged outlawry of Aleyn was the re- 
sult not of a civil action but of a felony does not alter the general 
situation. The outlawry to which the county would regularly 
proceed in the process to compel appearance on the part of a 
felon would normally be enrolled on the coroners’ rolls, and, 
supposedly, on the counter roll which by the statute of West- 
minster the First the sheriff had to keep as a check on the cor- 
oners.*® Outlawry for felony might, however, be connected with 
a royal writ of exigent directed to the sheriff, in which case 
seemingly, similarly to outlawry in civil cases as a result of the 
same writ, it would be enrolled on the rotulus comitatus of the 
sheriff.*° So the roule de conte of Spigornel and Cave leaves 
us still face to face with the fact that as a result of the publication 
of the Bedfordshire roll we have definite proof that county roll, 
roll of the county, means the rotulus comitatus of the sheriff. 
That it means anything else we have as yet no proof.” 

Not only is there no direct historical proof that the county 
itself kept a written record, but there seems to be no probability 
that it did. It is difficult to discover a practical reason for the 
suitors keeping a roll, or a real purpose in it. It has been sug- 
gested that if the county had kept a roll it could have been 
used as a recordum. Such a suggestion entirely ignores the one 
sure fact that stands out indisputably —the county court was 
not a court of record. Whatever purpose a roll kept by the 
county might have served, it could never have been used as the 
rolls of the king’s courts were used. Had the county a dozen 
rolls, none of them could possibly have been its recordum; no 
one of them could have been vouched as a record in the way 





48 See note 10, supra. 
49 See Jenkinson, supra note 1, at 106; Fowl er, op. cit. supra note 2, at 55; 
57, 59, 60. 50 See notes 33, 40, supra. 
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in which the rolls of courts of record were vouched.** The county 
therefore lacked one of the chief reasons which the courts of 
record had for keeping a roll. It may be argued that even though 
a roll belonging to the county court could not be a recordum in 
an exact sense, it would yet be of great benefit to the suitors 
when they had to make a record for the king’s court, in that they 
would then have a definite written statement which would free 
them from dependence upon their memory. But this supposed 
benefit seems more apparent than real. There are many reasons 
why a written memorandum fixed in content would have been 
of little, if of any, use to the county court in making a recordum. 
As a help to recollection its value would be lessened by the fact 
that the memory of the court was not the memory of one man, 
but the memory of the suitors collectively. One man might 
forget much; that the body of suitors among themselves would 
fail to recall anything of importance was not likely. Our knowl- 
edge of the recordum which from time to time the county court 
sent to the king’s court, its general form and content, is derived 
mainly from the plea rolls of the latter court. Such plea rolls as 


are available in print show only a comparatively few records 
being prepared and forwarded by the county. Apparently, and 
as we should naturally suppose, the number of cases which any 
county court would thus have to record would be relatively few 
when measured by the total number of cases tried.’ Just as 





51 No roll is produced even when one has “ vouched the county court ” or has 
“put himself upon the record of the county court” before the king’s judges who 
are in the county, but the county “ testifies ” instead. 11 SomEersET REcoRD SocIETY 
(1897) Nos. 86, 88, 90, 730. In the king’s court, as is well known, it was customary 
to vouch the rolls, which would then be consulted. Marrianp, Bracton’s Note 
Book pl. 384, 583, 1411. In the case of inferior courts one vouched the court, and 
there was no mention of rolls, although there sometimes was mention of a record. 
1 Curta Recis Rotts (1922) 72, 100, 400; 2 id. (1925) 272; 3 id. (1926) 79, 132, 
140; 3 BEDFORDSHIRE HistoricaL Recorp Society (1926) No. 23 (“and he puts . 
himself on the county [court] . . . or on the rolls of the Bench”). To say that 
one put one’s self upon the lawful knights of the county, was but another way of 
saying that one vouched the county court. 2 Curia Recis Rotts 262. Putting 
one’s self upon the coroners was equivalent to vouching their rolls. Marrianp, 
op. cit. supra note 10, No. 396. The abnormal county court of Chester had a 
roll, and there litigants put themselves upon the roll, just as elsewhere in England 
they vouched the roll of the king’s court. 84 CaeTHam Society (N.S.) (1925) 
60, No. 51; ibid. 94, No. 165. 

52 The Bedfordshire sheriff’s roll of writs as printed by Fowler gives only two 
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a practical matter, it would seem to be anything but expedient to 
have kept a written record of all cases and judgments for the 
purpose of helping to recall the few, at most, that might some day 
be questioned. Moreover, to have been of any real value, a 
written record kept for this purpose would have had to contain 
not only all that the suitors collectively would have remembered, 
but something more besides.** This would have meant a roll 
bulky and expensive out of all proportion to its usefulness. And 
no written record before the days of stenographic reports could 
be expected to preserve many of the details of a trial which would 
linger in the memories of suitors who had been present. Taking 
all the circumstances into consideration, especially the fact that, 
unlike the sheriff and coroners, the county did not have to keep 
a roll, and that its memory was the memory of the suitors col- 
lectively, the privilege of recording by recollection and recapitu- 
lation would seem fully to have met the needs of the county 
court, and to have made the keeping of a roll by that court an 
additional and useless burden. 

On the criminal side of the county court’s jurisdiction, the 
rolls of both sheriff and coroners carried the record of a case 


through that court. The coroners’ rolls at least were rolls of 
record; as such they would have overruled and overridden any 





instances of recordari facias affecting the county court. Fow Ler, op. cit. supra 
note 2, at 22, 43. The rotulus comitatus shows five instances of cases being re- 
moved from the county court to the king’s court by the same writ. Ibid. at 
70-74, Nos. 24, 25, 34, 86, 262. The index of actions for Bracron’s Note 
Book lists only twenty-nine instances of the use of the recordari facias among 
the nearly two thousand cases in that collection. 1 MatTLaNnp, Bracton’s NoTE 
Book 187. The Year Books, which presumably give a good cross section of liti- 
gation, contain only scattered cases involving a record from the county courts. 

58 What it is possible for the combined memories of the suitors to do in the 
way of making a record is shown in MarTLanp, Bracton’s Note Book pl. 1436. 
The annotator of the Nore Boox, who may have been Bracton himself, calls it a 
magnum recordum et bonum. 

54 It must be kept in mind that some, if not most, of the suitors would be 
present at meeting after meeting of the court. They would thus be in a position 
to know the details of successive stages of any given case. The knights of 
Somerset who in 1220 amplified and explained their record, as a result of the 
pleadings of the parties and the questions of the court, could hardly have done 
so if they had not thus been present at many consecutive meetings of the county. 
The knight whom they choose to prove their record makes his offer of proof sicut 
ille qui interfuit cuilibet comitatui. Ibid. at 387-88; cf. ibid. pl. 234. 
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roll kept by the county, which roll could not possibly have been 
a roll of record. Had the suitors kept a roll of criminal pro- 
ceedings to use as an aid to memory when required, unless that 
roll had agreed with the rolls of record behind which the king’s 
judges would not go, the county would have got into difficulty by 
using it.°° Doubtless it would have been of considerable help 
to the suitors if they could have had some written document 
with which to refresh their memories in regard to the minutiae 
of the great number of criminal cases, some of them going back 
a considerable distance into the past, about which the itinerant 
justices when they came into the county were likely to question 
them. It would seem that here the county would most need some 
sort of written record. But almost the first thing that the jus- 
tices did when they appeared was to seal up such records as 
we know did exist, namely, the rolls of the sheriff and coroners.” 
They did not want the information in the rolls to be disseminated 
or to become generally known. We may feel certain that if the 
county itself had had a roll, the justices would have called that in 
and sealed it likewise. Otherwise their purpose in taking control 
of the rolls would have been in great measure defeated.” That 
under the circumstances the suitors should have been content to 
allow the rolls kept by sheriff and coroners to constitute the sole 
written records of criminal proceedings in the county court need 
cause no surprise.”* 





55 Note, in the case given supra p. 1085, that the coroners who have rolls 
are no better off than the suitors who have no roll. See also SELEcT PLEAS oF 
THE Crown Nos. 38, 75. When the itinerant justices come into the county, the 
county court is before them, and the suitors can answer directly questions put to 
them by the justices. The county is then said to record. Ibid. Nos. 64, 129, 131, 
136. Even before the itinerant justices, the county is sometimes told to make a 
record. Ibid. No. 172; cf. 1 Eyre oF KENT, op. cit. supra note 11, at 104. 

56 y Eyre or KENT, op. cit. supra note 11, at 14, 21, 23, et al. 

57 See ibid. at 21. “Tue Justices. By the oath which you have taken, have 
you given to anyone a copy of your [coroners’} rolls since you were summoned 
to the Eyre? And some of them acknowledged that they had. Mutrorp J. 
Then for that you will await our judgment.” From this we may suspect that the 
suitors, lacking rolls of their own, were seeking the aid of copies of the coroners’ 
rolls. The Eyre or Kent has much to say of itinerant justices’ rolls and of the 
rolls of sheriffs and coroners, but there is nothing even to suggest a roll kept by 
the county court. 

58 It should be remembered that the county was a flourishing court before the 
days of court rolls. At the time when it normally would have begun to record 
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The financial side of the administration of justice, the monetary 
returns from the courts, usually a source of much revenue, was 
one of the compelling reasons for keeping a written record. It 
affected king and lords of courts of private jurisdiction alike. 
But the suitors did not get the profits of county court justice. 
The sheriff took them for the king. And the king’s, that is, the 
sheriff’s, financial record would naturally stand as against a dupli- 
cate record kept by the county. So the financial reason for keep- 
ing a roll, although generally applicable, did not affect the suitors 
of the county court. Such financial considerations as did apply 
to them in connection with the keeping of a roll were all against 
such a practice. The expense of providing a clerk, or clerks, 
and ink and parchment, would have meant an additional cost of 
no small amount to a body of men already overburdened with 
fines, amercements, and the duty of attendance upon a court 
from which they drew no commensurate benefits. To say that 
a roll could have been prepared for the suitors by the sheriff or 
his clerks is begging the question. It is not to be supposed that 
the sheriff would have kept one roll for himself and another for 
the suitors, even if the latter had been willing to trust their in- 
terests to his version of events. If kept at all, a roll kept for 
the county court would naturally have been the work of some one 
appointed by the suitors rather than of some one appointed by 
the king, of some one who had the county’s rather than the 
king’s or the sheriff’s interests at heart, of some one who would 
have had control of it for the county. There is not the slightest 
intimation in all our mass of information bearing on the county 
court that any person was ever appointed for such a purpose. 
Even though this single fact be regarded as of no great signifi- 
cance in itself, it is in keeping with all the rest of our evidence, 
or rather lack of evidence, on the subject in general. For the 
argument from silence contends most insistently against the 
existence of any roll kept by the county court. 





its proceedings, the matter of record keeping was being taken care of by the 
sheriff and coroners. The existence of coroners’ rolls and sheriff’s rolls would 
doubtless tend to discourage the suitors from ever beginning to keep a roll of 


their own. 
59 On the duty and burden of suit of the county court, see 1 PoLtocK AND MAitT- 


LAND, op. cit. supra note 12, at 537-38, 541. 
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IV 


It seems hardly necessary to mention the Chester county court 
in connection with any reference to a possible roll of the ordinary 
county court. In his article, Professor Plucknett devotes a not 
inconsiderable amount of space to a discussion of the rolls of 
this court. Although he notes that “the county of Chester was 
peculiar in its privileges,” °° he apparently does not consider the 
county court of Chester sufficiently unlike the normal county 
court, or its jurisdiction sufficiently different from that of other 
county courts, to prevent him from using the Chester rolls to 
illustrate the working of county courts in general.** That this 
position is quite untenable, that the Chester court was altogether 
different from the ordinary county court —so abnormal, in fact, 
that it took care of the usual business of a county court and in 
addition attended to what elsewhere in England would be re- 
served for the king’s court — the editor of the Chester rolls makes 
so clear in his introduction that no further discussion seems 
necessary.” 





60 Plucknett, supra note 3, at 643. 61 Jbid. at 641, 647, 650, 651. 

62 84 CHETHAM SocIeTy (N.S.) (1925) xvi-xviii. “... We find that for the 
County Palatine, many of their statements as to the normal features of the 
medieval county court are quite inapplicable, and several others require large 
qualification. ... The comitatus Cestrie was a tribunal in which the functions 
of the normal county court in other shires had merged in the abnormal business 
of trying the earl’s pleas of the sword and all local pleas by writ. From some 
unknown date until the annexation of Cheshire to the crown in 1237, this court 
had within the county dealt with these matters in the same way as the royal 
courts coram rege or at Westminster did for other shires, and its own justices 
continued from that date down to 1830 to perform locally for the County Palatine 
what was done by royal justices elsewhere. Pleas of the crown could not be tried 
in the normal county court when held by the sheriff, but only when the itinerant 
justices were present, and its competence over pleas by writ was somehow re- 
stricted to a limit of 40s., while we are told that it had only unimportant jurisdic- 
tion in actions concerning land. The Cheshire court had no such limitations, and 
seems to have entertained pleas of every sort without’ reference to value... . 
The Cheshire court was a court of record, and kept rolls of its proceedings. .. . 
The court was not subject to the invasions of the royal justices whether forest 
or itinerant, and their attempts to found jurisdiction were successfully resisted 
on many occasions. ... The ‘eyre’ proper, whether every seven years or other- 
wise, was unknown within the county. ... While in the main the procedure of 
the Cheshire county court was apparently much the same as that of the royal 
courts, the forms of writ differed in certain cases, because the basis within the 
county, in the thirteenth century at any rate, was a registrum brevium of its own 
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In the recent writings on the county court, not a little space 
has been devoted to Fleta as a source of information on that 
subject. Mr. Jenkinson in his first article quoted from Fleta 
a passage which seemed to him to have a bearing on the matter 
of county court records.®* Professor Plucknett extolled Fleta as 
the best of the general sources of county court history, and, say- 
ing that “ legal history is the worse for its neglect of him as the 
following pages will show,” commented on a number of passages 
in Fleta, among them being that quoted by Mr. Jenkinson.* 
Dr. Fowler prefaced his volume with a “ sententia ex Fleta,” and, 
expressing his approval of Professor Plucknett’s estimate of 
Fleta, quoted a passage from that treatise.°° Even if it could 
be compassed within the limits of this article, it does not fall 
within its purpose to go into a discussion of the originality of 
Fleta’s text or its value as an authority on legal history. A word 
may be said, however, on those passages in Fleta which have 
been especially singled out as having a direct bearing on the 
county court. The first of these is chapter 43 of book two.” 


This chapter, as well as those on the same subject which immedi- 
ately follow it, is typical of his method and of such originality 
as he for the most part shows. The first section of it occurs 
also in Britton.°’ For the rest of it, as for the larger part of his 





. writs ran, not in the name of the king, but in that of the earl, and were 
issued . . . out of the local chancery at Chester and under its seal.” Cf. Jenkin- 
son, supra note 2, at 23, n.6: “ The Rolls of Chester edited by Mr. Stewart Brown, 
and the still unpublished rolls of later date, are records of a county with peculiar 
jurisdiction.” For what elsewhere in England would be pleas of the crown, and 
therefore within the jurisdiction of the royal judges only, see the ROLis OF 
CHESTER 8, 10, 13, 23, 27, 28. For civil pleas which elsewhere could likewise be 
tried only in a king’s court (novel disseisin, mort d’ancestor, darrein presentment, 
etc.), see ibid. at 8, 29, 35, 39, 40, 41, 43, 44, 51. It would seem that the rolls of a 
court so altogether abnormal could hardly be used as one of the chief sources of 
“ new light on the old county court.” On the vouching of the Chester county rolls, 
see note 51, supra. 

63 “ Fleta in a difficult passage distinguishes two sides to the sheriff’s judicial 
work in one of which ‘ jurisdiction is delegated to him by writ, whereby he has 
record.’ On the other hand, we have no evidence that the County Court, as such, 
was directly compelled to keep archives.” Jenkinson, supra note 1, at 105. 

64 Plucknett, supra note 3, at 643-48. 

65 FowLeR, op. cit. supra note 2, at 53, n.216. 

66 Jenkinson, supra note 1, at 105; Plucknett, supra note 3, at 644, 647. 

67 y Britton 135-36. Nichols in his marginal annotations notes the cor- 
responding passage in Fleta. Britton’s text is clearer than Fleta’s. 
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treatise in general, Fleta has gone to Bracton.** That portion 
of the chapter having to do with a “record” reads, “ There is 
a twofold court in the county. For the king has his court and 
his justice, to wit the sheriff when jurisdiction is delegated to 
him by writ, as a result of which the sheriff has record, for it is to 
him and not to the suitors of the county court that the command 
is given that iuste deduci facias.” 

This passage certainly says nothing about, and has nothing 
to do with, any roll or written record kept by the county. It has 
nothing to do with the sheriff’s roll, nor does it explain why he 
keeps a roll. . There is no mention of a roll but only of a record, 
and as we have already noticed, roll and record are not synony- 
mous.’° Fleta is starting in to write about the replevin of beasts 
taken by way of distress. Like Bracton, whose text he has at 
his elbow, he wishes to bring out at the beginning of his discussion 
the fact that in an action for the recovery of such beasts the 
sheriff has record. Fleta makes the statement first and then uses 
a paraphrase of Bracton’s text to explain the theory on which 
it rests. Bracton in a more methodical way states the reasons 


first and then the fact. Pleas of de vetito namii, he says, touch 
the crown and so can be tried only by a king’s justice; but the 
animals taken as a distress might suffer if the trial awaited the 
coming of the usual king’s judges; therefore the sheriff hears 
the plea, not as sheriff, but by delegated authority as a iusti- 
tiarius regis." In saying this, Bracton knew that his contem- 
poraries in the law who might read it would understand that the 





68 A comparison of the chapters in Fleta which have to do with the replevin 
of beasts, the subject of which begins in this chapter, is as follows: FLETA c. 43 
with Bracton, De Lecisus ff. 155b, 157; c. 44 with ff. 156, 156b (through § 5 of 
Fleta, and skipping to §5 of c. 47, Fleta in the interval being concerned with 
statutory enactments of later date than Bracton); c. 47 with ff. 156b, 157, 157b 
(Fleta adds provisions from the statute of Marlborough), 157b, 158, 158b, 159, 
159b; c. 48 with f. 159b (preceded in Fleta by statutory writ). A portion of f. 157 
of Bracton which Fleta has omitted in c. 47 he inserts in c. 53. 

89 This is the command in the writ of replevin. See Bracron, De Lecrus f. 157. 

70 Note the use of the word “ archives ” in note 63, supra. 

71 Bracton, De Lectsus f. 155b; cf. ibid. at f. 1osb: “in the county court and 
before the sheriff are pleaded many pleas in which the sheriff is made a royal jus- 
tice by writ.’ See note 12, supra; cf. 1 PoLtocK AND MAITLAND, op. cit. supra 
note 12, at 153: “ Any court held in the king’s name by the king’s delegates is 
Curia Regis.” 
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sheriff had record, for we have seen that every king’s justice of 
delegated royal jurisdiction had record, though his court did not 
necessarily keep a roll." So Fleta is saying nothing new about 
the sheriff’s record. And he is stating a fact which applies rather 
to the broad principle of delegated jurisdiction than to anything 
bearing peculiarly on the county court.” 

We get the impression that Professor Plucknett would have 
his readers believe that Fleta is alone in giving us the procedure 
in the county court in an action of replevin. At least he makes 
no mention of the fact that Fleta has borrowed very largely from 
Bracton in his treatment of this subject.** He says, “ The first 
action is that of withernam which our author describes in minute 
detail, explaining that by the force of circumstances somewhat 
summary powers have to be entrusted to the sheriff.” * All of 
which is as true of the earlier Bracton as of Fleta. But all of 
it is not true of Fleta. He gives no action of “ withernam.” Fleta 
himself says that he is writing of the action begun by the writ 
replegiari which is de vetito namii."° By such a name it was 
known to Bracton.” It was an action for the replevin of beasts.” 
As far as our information goes there was no action of withernam.” 
Fleta does write of withernam, as does Britton also; but to each 
of them it means just what apparently it has always meant — 
the counter distress taken in double measure by the sheriff when 





72 See note 36, supra. 

78 The second part of the passage, which Professor Plucknett describes as 
“words of Fleta full of historical significance” (supra note 3, at 645) is taken 
up in Britton and in Nichols’ notes thereon. 1 Britton 135; cf. Fiera lib. II, 
c. 53. When the king was lord of a manor, the court of that manor was no differ- 
ent from the court of any other manor, so far as having a record was concerned. 
See Marrtanp, Bracton’s Note Boox pl. 824 (the constable of Windsor is or- 
dered to have the record of a plea which was in the “court of the lord king at 
Windsor,” before the justices by four lawful men who were present) ; ibid. pl. 834 
(the bailiff of the king’s manor at Havering is ordered to have made the record 
of a plea which was in curia Dom. Regis de Haveringes). 

74 See note 68, supra; cf. 1 Britton 135-54 (De Prises de Avers). 

75 Plucknett, supra note 3, at 647. 

76 Lib. II, c. 43. 77 F. rgsb. 

78 2 PoLLOcK AND MAITLAND, op. cit. supra note 12, at 577-78. 

79 The Statute or WESTMINSTER II, c. 2, has “ placita de vetito namio” in 
the Latin text. In at least two editions of the statutes this has been rendered, 
incorrectly, “ Pleas of Withernam” in the English translation. See 1 BRITTON 
138, n.(u): “ Withernam, Anglo-Saxon, wither-name, a counter-distress.” 
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the original taker of the cattle has removed them beyond the 
sheriff’s reach.*° 

That the action on the writ of naifty was brought in the county 
court is again no bit of information for which we are dependent 
_ on Fleta.** Glanvill, Bracton, Britton, in turn have told us that 
same thing.** Of the last passage from Fleta to be commented 
on, that pleas touching medleys, assaults, wounds, etc., are pleaded 
in the county court before the sheriff, unless the complainant 
alleges a breach of the king’s peace — in which case the complaint 
must be tried in the king’s court —it may be said that a full 
hundred years earlier than Fleta, Glanvill said the same thing in 
almost identical words.** Neither of the passages used by Dr. 
Fowler adds anything to Fleta’s reputation for originality. The 
sententia ex Fleta, from the proemium of that treatise, is taken 
word for word from the prologue to Glanvill. Not that Fleta 
necessarily knew that it was from Glanvill. Some of the manu- 
scripts of Bracton’s work were prefaced by Glanvill’s prologue; 
two of them are yet extant. In all probability the manuscript 
of Bracton on which Fleta drew so heavily had this prologue. 
Fleta borrowed it as he did much of the rest of the manuscript. 
The other passage cited by Dr. Fowler ** was taken by Fleta 
from the first Statute of Westminster, the Latin of his treatise 
being a literal translation of the French of the Statute. It would 
seem that Fleta, or at least those parts of his work which have 
been cited as having a special value for the history of the county 
court, can hardly be regarded as a unique source of information 
on that subject. 

So far as our knowledge of a roll of the comitatus is concerned, 
we are still where we were before the discovery of the sheriffs’ 





80 “ Let the king’s sergeant take double the number of his cattle, nomine wyther- 
namii.” Fueta lib. II, c. 47, § 10. “To the extent of double the value by way 
of withernam.” 1 Britton 138. See 3 HotpswortH, History oF ENcLIsH Law 
(1927) 284. 

81 Plucknett, supra note 3, at 647. The statement that this writ was “ not in- 
frequently brought in the county court” is misleading. The action was regularly 
brought in that court, just as an action begun by the writ de libertate probanda 
was brought in the king’s court. 

82 GranvitL, De Lecreus lib. I, c. 4; ibid. lib. V; Bracron, De LeEcisus 
f. 105b; 1 BRITTON 201-03. 

83 Plucknett, supra note 3, at 647-48; Fiera lib. II, c. 51; GLanvit lib. I, c. 2. 

84 Freta lib. I, c. 18. 
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rolls in 1923. Neither these sheriffs’ rolls, nor the Chester rolls, 
nor Fleta, contain any information that makes it necessary for 
us to revise our ideas about the recording of proceedings by the 
suitors of the county court. We can continue to be certain that 
the comitatus was not a court of record.** We can be all but 
certain that the comitatus kept no written record. 


George E. Woodbine. 


Yate University Law ScHoot. 





85 It has been mentioned as noteworthy, and as having a bearing on the matter 
of record keeping by the suitors of the comitatus, that in 1243 the suitors of Sussex 
had to pay five marks “ because they did not have a (the) record.” See Jenkin- 
son, supra note 1, at 105; Plucknett, supra note 3, at 650. This has nothing to do 
with any written record, but simply means, of course, that the four knights sent 
with the recollected and recapitulated recordum of the county court, had not put 
in an appearance ready to “ record” at the time set. Plenty of instances of such 
default of record may be found on the plea rolls of the king’s court. For early 
cases, see 1 CurtA Recis ROLts 44, 53, 66, 125; for later cases, SELECT PLEAS OF 
THe Crown No. 115, at 73; MAITLAND, Bracton’s Note Book pl. 26, 212, 511, 
1130, 1513. When the knights fail to appear with the record, that sent by the 
sheriff may be received by both court and litigants. Jbid. pl. 185. There may be 
default of record sent from a private court to the county court. 3 Curia ReEcis 
ROLLs 240. 
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A NOTE ON THE COUNTY COURT ROLLS 


I 


6 Damcpiins the kindness of this Review I have been given 
the opportunity of offering the following remarks upon Pro- 
fessor Woodbine’s learned and courteous criticisms. 

With the whole of part I of his paper, except the last paragraph, 
I entirely agree. As Mr. Woodbine says, there has long been 
ample evidence available that enrolments of certain criminal and 
fiscal matters were kept by the sheriff; I also agree in his view 
that these enrolments concern business which was largely beyond 
the competence of the county court; likewise I should be the last 
to dispute the important distinction he has properly drawn be- 
tween these matters (of which something was already known 
from Bracton and the statutes) and the very different “common 
pleas of the county ” which lay entirely within the county’s juris- 
diction. Of these rolls of common pleas Bracton and the statutes 
say nothing, as Mr. Woodbine also observes, “ but the newly dis- 
covered rolls ... are ...common pleas of the county.’ 
This is exactly the point; the new rolls are plea rolls of the county, 
and not merely occasional appearances of the county’s affairs 
upon the enrolments of other institutions, central or local. They 
are concerned with matters within its own jurisdiction, and neither | 
Bracton nor the statutes give any indication of their existence. 
It is precisely on these grounds that I claimed that they throw im- 
portant new light on the county’s activities.” 

Down to this point we are unanimous. Indeed, Professor Wood- 
bine even goes so far in my direction as to grant that “a roll con- 
taining the proceedings of a county court, by whomsoever kept, 
would be, in one sense and as far as its contents were concerned, 
just as truly a roll of the county court as a roll kept by that court 
itself.” * This is substantially an admission that the new rolls 





1 Supra p. 1088. 
2 New Light on the Old County Court (1929) 42 Harv. L. Rev. 639, 640. 
3 Supra p. 1083. 
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containing primarily the common pleas of the county are rightly 
described as rolls of the county court. But Mr. Woodbine pro- 
ceeds with another statement which contradicts this: “the im- 
portant point just now is that they also are sheriffs’ rolls, kept for 
the sheriffs by their clerks, and designed for the sheriffs’ own 
uses. They were not kept by the county itself, by the suitors of 
the county court, and they did not belong to the county.” * It is 
not necessary for me to choose between these two opposite views, 
for Mr. Woodbine makes it clear that he abandons the first and 
adheres to the second. 

Now the second is open to discussion, for it involves the propo- 
sition that these new rolls are not properly county plea rolls be- 
cause they were kept by the sheriff, and consequently, “ whatever 
else they may be, are sheriffs’ rolls,” ° and of a private rather than 
a public nature.® To this I must first remark that my statement 
that these were rolls kept by the county itself does not mean that 
the suitors by themselves compiled the rolls. A body of suitors 
could only do such a thing by imitating the legend of the Twelve 
Apostles composing the Creed, each dictating one sentence. Un- 
doubtedly, the rolls were compiled by the sheriff; but it was sim- 
ply because the sheriff was the presiding officer of the county. 
The sheriff is as much a part of the county court as the suitors (the 
division of functions between them in different sorts of proceed- 
ings is for the moment irrelevant), and it is in that capacity that 
the common plea rolls of the county were compiled by the sheriff’s 
office. So, too, the rolls seem to have been the property of the 
sheriff, but does that detract from their character as public docu- 
ments? Even presidents of the United States have asserted prop- 
erty rights in what are universally recognized to be state papers. 
There are also numerous medieval analogies. There are thou- 
sands of rolls, manorial rolls, hundred rolls, leet rolis, halmote 
rolls, which are and always have been the private property of 
the lords who conduct those courts through their stewards; and 
they are public documents, for upon some of them certain copy- 
hold land titles, for example, still depend. Their private owner- 
ship does not rob them of their force as court rolls. Again, some 
of the courts named above consisted of suitors, and it is clear that 





4 Supra p. 1088, 5 Supra p. 1090. 6 Supra p. 1089. 
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the suitors had no part in compiling the roll; nevertheless, the 
roll once written is the roll of that court and binding upon the 
persons within its jurisdiction. On these grounds I believe that 
the distinction drawn at the beginning of Professor Woodbine’s 
article between “a roll of the county court” and “a roll kept 
by the court itself ”’ is wholly invalid. We have no right to say 
that “ the court itself ” means the suitors only, and there is no evi- 
dence that suitors by themselves without the sheriff constituted 
a county court or any other court. For these reasons I submit 
that the new roils are “rolls containing the proceedings of the 
county court ” and that they are mainly concerned (as Mr. Wood- 
bine has said) with the “common pleas of the county ” rather 
than with those matters which the sheriff could only place on file 
for decision by a higher authority. They are the work of the 
sheriff’s office, no doubt, but they are none the less rolls of the 
court kept by the sheriff, who is the presiding officer. In short, 
they are the plea rolls of the county and not merely the private 
or unofficial papers of the sheriff. 


II 


As for part II, the preceding remarks apply, insofar as the argu- 
ment rests upon the assumption that a roll is not a county roll 
unless it is compiled by the suitors independently of the sheriff; 
and I agree that it is perfectly right to regard such a remote con- 
tingency as “ hypothetical.” * But we are in fact dealing with 
something very different — with rolls kept by the sheriff prima- 
rily in his capacity as presiding officer of the county, and contain- 
ing matters which for the most part were within the county’s 
jurisdiction, the “ common pleas of the county,” to use Mr. Wood- 
bine’s words.° Here I must submit that the question of their 
standing as records in the legal sense really does arise. Mr. Wood- 
bine remarks that “‘ both coroners and sheriffs kept county court 
rolls ” *°— which may be granted as long as it is understood that 





7 Supra p. 1083. 8 Supra p. 1091. 9 Supra p. 1086. 

10 Supra p. 1094. In passing, a word must be said in objection to the term 
“coroners’ county court rolls.’ The rolls are not so entitled, and in fact are 
confined to matters over which the county court had no jurisdiction. In no sense 
are his rolls “ county court rolls.” 
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the matters common to those rolls are not within the jurisdiction 
of the county. Now the coroner’s roll was a legal record, and the 
sheriff’s more or less so. Why then was not the roll of common 
pleas of the county also a record? The explanation which Mr. 
Woodbine offers is that “ the king’s court should not demand that 
the county stand or fall on the record of a roll made by one [the 
sheriff] whose interests might very well be opposed to theirs.” ** 
But surely this explanation is impossible in view of the footnote 
immediately before it, where Mr. Woodbine shows that “ the roll 
having to do with criminal matters kept by the sheriff might be of 
actual disadvantage to the county in that it would help to prove 
them wrong and subject to amercement.”** This is even more 
true of the coroner’s roll, which was undoubtedly a record. Now 
if a coroner’s roll is a record that can be used against the county, 
why not the county roll of common pleas? I offer no solution to 
this difficult question, but I do insist that it is a proper question 
to put. 


III 


Coming to part III, we find an attempt to convict Maitland 
of a confusion between his text and his footnote, and of having 
forgotten some of his own writings. This is surely a matter that 
needs careful examination. 

Maitland expressed the hope that “on some future occasion 
we may have the good luck to find the roll of a county court.” ** 
To this Professor Woodbine adds, “‘ Maitland was obviously think- 
ing of rolls kept by the county itself.”** But Maitland knew 
only of the “county ” and was ignorant (excusably, I think) of 
“the county itself,” and so he innocently proceeded in his foot- 
note to pursue his thought as to whether or not the sheriff (not 
the suitors, be it noted) had motives for compiling and conserv- 
ing county plea rolls. This strikes Mr. Woodbine as a “ transi- 
tion ” from a roll kept by a “county itself” to rolls kept by the 
sheriff. Furthermore, Mr. Woodbine pursues the “ transition ” 
and fixes an inconsistency upon Maitland, for the latter began 
by doubting whether county rolls existed, and then went on to 





11 Supra p. 1092, n.31. 13 2 SELDEN Society (1888) xv. 
12 Supra p. 1092, n.30. 14 Supra p. 1096. 
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speak of sheriffs’ rolls, which he must (or ought to) have known 
were regularly kept. And so “the questionable existence of the 
former is transferred to the latter, although Maitland knew per- 
fectly well that sheriffs’ rolls had existed.” ** This is confusion if 
ever there was; but I submit, with great deference, that the author 
of it is not Maitland, but Professor Woodbine. Maitland, we 
may be sure, knew perfectly well from Bracton and the statutes, 
and from documents he himself had printed, that sheriffs had 
long kept rolls of those crown matters which had to be reserved 
for the king’s justices. But he was not concerned with that; he 
was very much concerned, however, with the roll of common 
pleas of the county —a totally different matter..° Maitland in 
both text and footnote is speaking about the same rolls — that is 
to say, the common plea rolls of the county, whose existence was 
then problematical. The only rolls that were kept with cer- 
tainty were the crown and criminal rolls. The fact is that Mait- 
land has been thinking rather rapidly and writing very concisely, 
and has suppressed some of the intermediate reasoning. The 
“transition ”’ which puzzled Mr. Woodbine must be filled in by 
something along these lines: hundred courts in private hands have 
left us numerous rolls, but why have we no rolls from those which 
were not in private hands? Why too are there no rolls of the 
county court? Now, the private hundred which left so many . 
rolls clearly had a lord whose interest it was to get rolls compiled 
and to preserve them carefully as proof of his title to hold the 
court. The head of the county is the sheriff, and the necessary 
notes for the conduct of judicial business must have been kept 
by the sheriff, if they were kept at all. Why did they not sur- 
vive? “Surely,” he continues, “the sheriff had every reason to 
keep rolls for those courts which were in his hands. Such rolls, 
however, would not serve as family title deeds, and therefore may 
not have been carefully preserved. We might thus explain 
why none are forthcoming, without supposing that none ever 
existed.” *” In this way Maitland prophetically saw those county 
rolls which have just come to light, and we may hope that his 
conjecture concerning the rolls of a public hundred will likewise 





15 Supra p. 1097. 
16 Mr. Woodbine expressed this vital distinction admirably in his article, supra 
Pp. 1086, but at this point he forgets it. 17 Supra note 12. 
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come true some day. There is no confusion here; Maitland’s 
reasoning is as lucid as ever it was. The only difficulty is that 
of the “county itself.” Maitland had handled many rolls and 
had studied the working of many courts, and he never for one 
moment imagined that the “county itself ’’ (meaning, it must be 
recalled, the suitors alone without the sheriff) would have kept a 
roll. Unhesitatingly he divined that if there were county rolls, 
then they must have been compiled and preserved (if at all) by 
the sheriff. He would certainly have agreed that “the rotulus 
comitatus of the Burton Cartulary is the roll of common pleas 
kept by the sheriff.” ** The only fundamental difference between 
Maitland’s position and Mr. Woodbine’s is that the latter insists 
that the medieval clerk ought not to have spoken of “ rolls of the 
county ” when those rolls were written by the sheriff’s office. As 
I have already indicated, I am prepared to take medieval ter- 
minology as it stands, and to call these rolls by their ancient name 
“rolls of the county,” and to recognize, as Maitland did, that 
county rolls were written by the sheriff’s clerks and preserved (if 
at all) by the sheriff himself —in just the same way that the rolls 
of a hundred in private hands were made and preserved by the 
lord or his steward. 

Of the Year Book passage which Mr. Woodbine so carefully 
discusses,*® it is less necessary to speak; it proves little, as I said 
before, except that a pleader suggested “that once there had 
existed rolls of some sort” (I did not venture to specify what 
sort ).”° 

To the rest of the third section there is little to say. It is con- 
cerned with a demonstration that the suitors alone, “‘ the county 
itself,” did not keep rolls, and can hardly be imagined as doing 
so. This, of course, is merely destroying a position which Mr. 
Woodbine himself set up; everyone who has written on the sub- 
ject, from Maitland to Dr. Fowler, including myself, has agreed 
that the rolls were the work of the sheriff’s office.** No one has 
ever suggested that the suitors alone did or could keep rolls. 

A word may be due perhaps as to the object of the sheriff in 
having these common plea rolls prepared. First, a decision in the 





18 Supra p. 1098. 19 Supra pp. 1098-1100. 20 Loc. cit. supra note 2. 
21 Mr. Woodbine himself notes this unanimity. Supra p. 1090. 
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county court was assuredly res judicata, and so a written memo- 
randum of its judgments was desirable. Secondly, the compli- 
cated procedure with its numerous essoins and defaults must 
have made it necessary to keep careful notes of appearances, de- 
faults, essoins, and the like. Thirdly, litigants who were caught 
in this procedural net often paid money forfeits (either by com- 
pulsion or voluntarily) in order to be allowed to resume the game, 
and so financial notes were appropriate. All these considerations, 
it will be seen, closely touch the sheriff, who collected the profits 
of the court and issued its process as occasion required. It can 
hardly be doubted that current rolls were much used but, as Mait- 
land observed in the footnote discussed above, there is no dis- 
cernible reason for preserving dead files once their day was passed. 
The sheriff did not own the county as a lord often owned a hun- 
dred, and so had no motive for keeping ancient rolls. 


IV 


In the fourth part of Professor Woodbine’s article two points 
of detail are raised. In the first place, my use of the Chester rolls 
is criticized on the ground that the jurisdiction of Chester was 
much wider than that of the normal county court. This, of 
course, is true; but it does not follow that because it exercised 
additional powers the Chester court was not a county court. So 
much can be learned from the treatises, as to what the normal 
county did, that it is possible in many cases to distinguish those 
matters which the Chester court decided by virtue of its county 
jurisdiction from those which belonged to its nascent palatine 
powers. This is what I attempted to do in my article, and I be- 
lieve that all the cases I cited there (unless expressly distin- 
guished ) can be shown to be within the normal county jurisdiction. 

Finally, there is the question of Fleta. The passage from this 
writer which I quoted Concerning the King’s Court in the 
County * is repeated by Professor Woodbine with the implication 
that I used it to establish some proposition about the county’s 
rolls, or records, or both.** A brief reference to my use of the 
passage will convince the reader, I hope, that neither records nor 
rolls were mentioned in connection with Fleta at this point. 





22 Freta lib. II, c. 43, p. 94; Plucknett, supra note 2, at 644. 23 Supra p. 1107. 
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A great deal of Fleta’s text certainly comes from Bracton, but 
this does not alter the fact that Fleta’s second book is a highly 
original composition, both in the point of view it implies, and also 
in some of the material it introduces. The particular passage I 
quoted and stressed, is original to Fleta. It is not in Bracton. 
But, says Mr. Woodbine, this section “ occurs also in Britton,” 
and so he ironically refers to it as an example of “such originality 
as he for the most part shows.” ** Now any reader of Britton and 
of Nichols’ learned introduction * will find ample proof that 
Britton wrote later than Fleta, and that he frequently used Fleta 
in other places as well as this. No better example could be given 
of that casual treatment of the luckless Fleta by modern historians 
of which I complained in my earlier article.*® 

The only real difference between Professor Woodbine and my- 
self is due to the conception that the suitors of the county with- 
out the sheriff are “the county itself.” This has never been 
suggested by any historian until now, and seems to me quite un- 
tenable. The deductions from it are in effect a reductio ad 
absurdum, for they compel Mr. Woodbine to doubt the plain 
meaning of the simple words rotulus comitatus. 

Contemporaries knew what they were talking about; they knew, 
as we know, that the sheriff kept the roll of common pleas of the 
county, just as stewards kept the rolls of manorial and hundred 
courts, and they did not hesitate to describe the rolls produced 
in the sheriff’s office as “rolls of the county.” There can be no 
doubt as to the identity of the rolls; the only question is their 
proper name. Professor Woodbine insists that they must be 
called rotuli vicecomitis, “ sheriffs’ rolls ”; ** for my part, I prefer 
the name they have borne ever since they were written in the 
thirteenth century, rotuli comitatus, “ rolls of the county court.” * 


Theodore F. T. Plucknett. 


Harvarp Law ScHOooL. 





24 Supra p. 1106. 

25 y Britton (Nichols’ ed. 1865) xxvi, xxvii. 

26 Plucknett, supra note 2, at 644. 

27 Supra p. 1095. 

28 IT have not discussed (and do not admit) the confusion alleged above, 
Pp. 1090 et seq., between roll and record, since it does not concern me directly, and 
since Dr. Fowler’s book has not yet reached me. 
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THE Doctrine oF UNCLEAN HANDs IN LABOR CONTROVERSIES. — 
A recent decision ' by the Supreme Court of Wisconsin brings into focus 
the problem of how far, in petitions for injunctions in labor disputes, 
the complainant’s right to relief should be affected by his own improper 
conduct. When the complainant is an employer, as has commonly been 
the case, his misconduct may consist in breach of agreement intimately 
affecting the controversy, or in participation in organizations designed 
to break the effectiveness of unions; it may amount only to the rejection 
of overtures of compromise; or it may be the employment of armed 
guards or private detectives who provoke or instigate violence. 

The complexity of trade disputes makes it almost inevitable that 
the effect of a complainant’s breach of contract upon his position will 
depend upon the magnitude and character of the breach, and upon the 
extent of the injury threatened. If a substantial breach was the im- 
mediate cause of illegal action,” or, a fortiori, if it was deliberately cal- 
culated to goad the union into unlawful reprisal,* no injunction will be 
granted. But a breach of slight moment,* or a violation of an agree- 
ment which existed properly only between the employer and third 
parties,® will not bar the employer from equitable relief against serious 
damage.® 

Labor has been disturbed by organized action of employers directed 
not against the activity of unions, but against their very existence. 
The legality of associations which strike at the foundations of organized 
labor seems questionable.’ If they are legal, their tendency to pro- 
voke reprisal, always sharp and often unlawful, together with their 
effect in impeding the laborer in the exercise of his recognized right to 
seek improved conditions of employment through collective bargain- 
ing, may perhaps be reason for denying to participants therein relief 
in equity against unlawful retaliation. An Ontario decision, and cases 





1 David Adler & Sons Co. v. Maglio, 198 Wis. 24, 228 N. W. 123 (1929). 

2 Segenfeld v. Friedman, 117 Misc. 731, 193 N. Y. Supp. 128 (1922). Legisla- 
tive enactment of such a doctrine has been suggested. See 69 Conc. Rec. 10051 
§ 7a (1928) (Shipstead bill) ; FRANKFURTER AND GREENE, THE LABor INJUNCTION 
(1930) 222, 285. 

8 David Adler & Sons Co. v. Maglio, supra note 1. 

4 Niles-Bement-Pond Co. v. Iron Molders’ Union, 246 Fed. 851 (S. D. Ohio 
1917), rev’d on jurisdictional grounds, 258 Fed. 408 (C. C. A. 6th, 1918), aff'd, 
254 U.S. 77 (1920). 

5 New York Cent. Iron Works Co. v. Brennan, 116 N. Y. Supp. 457 (1909); 
Moore Drop Forging Co. v. McCarthy, 243 Mass. 554, 137 N. E. 919 (1923). 

® The decisions are put on the ground that the complainant’s inequity did not 
relate to the matter in controversy. Cf. 1 Pomeroy, Equity JuRIsPRUDENCE (4th 
ed. 1918) $§ 397-404; Note (1922) 35 Harv. L. Rev. 754. 

7 See Crownhart, J., dissenting, in Trade Press Pub. Co. v. Milwaukee Typo- 
graphical Union, 180 Wis. 449, 461, 193 N. W. 507, 511 (1923). 
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in the lower courts of New York, have held that the complainant under 
such circumstances has no standing in equity.* But an injunction has 
been granted where the plaintiff codperated in an agreement among 
virtually all the employers in a particular trade to have no dealings with 
the defendant union, but to maintain open shops and hire workmen 
only as individuals; ° and relief has also been given where the plaintiff 
took part in a combination to depress wages and to require employees 
to enter into contracts not to join a union.’° 

On occasion labor has protested that the refusal of the plaintiff to 
submit differences to mediation should operate as a bar. The conten- 
tion has been unsuccessful.* The adoption of it would, it has been 
argued, amount to the compelling of arbitration,!? which is hardly 
within the province of the judiciary. But since the complainant, if 
denied equitable relief for unwillingness to arbitrate, would retain his 
right of action at law for damage suffered, and would continue to enjoy 
police protection against violence, it seems questionable whether such 
denial would force compromise upon him. The Shipstead bill would 
have Congress provide that failure of either employer or union to make 
reasonable efforts to settle disputes by negotiation should be ground 
for denying an injunction.** 

More keenly resented by the unions than refusal to compromise, hos- 
tile combination, or breach of contract, is the employment of unruly 
strike-breakers. Workmen hired to operate factories pending strike, 
and armed guards hired to protect the employer’s property, seem often 
to have incited attack by abuse, intimidation, or actual assault.'* Cases 


dealing with illegal action by strikers thus provoked are rare. In two 
suits to check unlawful picketing, wherein the defendants urged denial 
of equitable relief because of aggression by servants of the complainant, 
the court pointed out that the conduct sought to be enjoined was not 
that caused by such aggression, and granted the decree.’® One astute 





8 Sinsheimer v. United Garment Workers of America, 77 Hun 215, 28 N. Y. 
Supp. 321 (1894) ; Hynes v. Fisher, 4 Ont. R. 60 (1883) ; see Schwartz & Jaffee v. 
Hillman, 115 Misc. 61, 66, 189 N. Y. Supp. 21, 24 (1921). But cf. New York 
Cent. Iron Works v. Brennan, supra note 5 (wage-depressing organization). 

® Trade Press Pub. Co. v. Milwaukee Typographical Union, supra note 7. Cf. 
Cooks’, Waiters’, and Waitresses’ Local Union v. Papageorge, 230 S. W. 1086, 
1089 (Tex. Civ. App. 1921), wherein the court argued that, assuming the em- 
ployer guilty of conspiracy against the union, it was nevertheless improper for the 
latter, in seeking redress, “ to take the law into [its] own hands.” 

7 10 Goldfield Cons. Mines Co. v. Goldfield Miners’ Union, 159 Fed. 500 (C. C. D. 
ev. 1908). 

11 Thomson Mach. Co. v. Brown, 89 N. J. Eq. 326, 204 Atl. 129, 108 Atl. 
116 (1918) ; Berg Auto Trunk & Specialty Co. v. Wiener, 121 Misc. 796, 200 N. Y. 
Supp. 745 (1923). 

12 Berg Auto Trunk & Specialty Co. v. Wiener, supra note 11; see (1924) 37 
Harv. L. Rev. 389. 

18 See 69 Conc. Rec. 10051 § 7a (1928); FRANKFURTER AND GREENE, loc. cit. 
supra note 2. 

14 See Great No. Ry. v. Local Great Falls Lodge of Int. Ass’n of Machinists, 
283 Fed. 557, 562 (D. Mont. 1922); FRANKFURTER AND GREENE, Op. cit. supra 
note 2, at 120-22; Howarp, THe Lasor Spy (1924) 178-97. 

15 American Steel & Wire Co. v. Wire Drawers’ & Die Makers’ Unions, 90 
Fed. 608 (C. C. N. D. Ohio 1898) ; New York Cent. Iron Works v. Brennan, supra 
Hote 5. 
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court granted an injunction, but likewise restrained the complainant’s 
officers and agents from using opprobrious language, drawing or ex- 
hibiting firearms, or attempting personal violence.*® 

Closely associated with the armed guard in the mind of labor is the 
undisclosed agent, hired to gain admittance to the unions and report 
their activities to his employer.'’ Possibly no other single factor has 
so injuriously affected the cause of organized labor as the employment 
of agents of this character. The suspicion and uncertainty engendered 
by consciousness of their presence have been perhaps as detrimental as 
their actual work.** They have been charged with urging extreme 
measures in the councils of the union, and with instigating brawls at 
strikes, or precipitating riots by themselves attacking guards or sub- 
stitute workmen.’® They cull the material from which blacklists are 
composed.”® But almost no reference to them appears in the reports.” 

A perusal of the reported decisions induces the feeling that if the 
courts, in their determination of industrial litigation, have not taken 
full account of possible injustice in the position of the employer, this 
has been due, not to a reluctance to apply the principle of unclean 
hands in such litigation, but to the failure of the unions to raise the 
issue and prove the facts. Perhaps the clear enunciation in the Adler 
case ** of the appositeness of the clean hands doctrine to labor con- 
troversies will encourage the advocates of labor to gather and present 
the necessary data.** 





LIABILITY OF A TRUSTEE FOR THE NEGLIGENCE OR DEFAULT OF AN 
AGENT. — Some element of personal fault is generally recognized as 
the only basis for charging a trustee with the negligence of an agent 
employed in the administration of a trust estate. The essentially per- 





16 Great No. Ry. v. Brosseau, 286 Fed. 414 (D. N. D. 1923). 

17 See Howarp, THE LaAsor Spy (1924) passim. Compare the resolution sub- 
mitted by Senator Wheeler for the investigation of espionage in industry, 69 
Conc. Rec. 478 (1927). 

18 See Howarp, THE Lasor Spy (1924) 167-75. 

19 Jbid., particularly cc. II and V. “. . . rioters furnished by espionage agencies 
for the very situations which employ their strike-breakers. . . .” Ibid. at 14. 

20 Ibid. at 3, 47-48, 83-84. 

21 In a suit to restrain picketing, the union objected that the plaintiff, as a 
member of an association which maintained a blacklist made up from informa- 
tion obtained by secret agents, had unclean hands. An injunction was granted. 
The question of espionage was passed over. Forstmann & Hoffmann Co. v. 
United Front Committee of Textile Workers, 99 N. J. Eq. 230, 133 Atl. 202 
(1926). 

22 David Adler & Sons Co. v. Maglio, supra note 1. 

23 Although the opinion denying an injunction in the case of Interborough 
Rapid Transit Company v. Green, 131 Misc. 682, 227 N. Y. Supp. 258 (1928), 
does not refer in terms to unclean hands, it seems reasonable to assume that the 
emphasis laid in the defendants’ brief upon the inequitable conduct of the com- 
plainant contributed largely to the result. See Interborough Rapid Transit Co. v. 
Green, Brief for the Defendant (1928) 29-38, 186-211 (manipulation of company 
union by plaintiff) ; ibid. at 36-38, 268-83 (duress, overreaching, and unscrupulous 
bargaining in obtaining contracts of employment) ; ibid. at 150-61 (violence by 
hired gunmen; creation of atmosphere of distrust and terrorism by spies; pro- 
curement of spurious strike). 
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sonal and fiduciary nature of the trust relationship, however, prevents 
a trustee from delegating to another the management and control of 
the trust estate, or duties requiring the exercise of his own personal dis- 
cretion,’ without incurring the liability of a guarantor.2 But where 
the duties are of a purely ministerial nature or, although involving the 
exercise of discretion, are of a type he could not reasonably be expected 
to perform personally,* he may employ whatever assistants * are neces- 
sary for a proper execution of the trust. For any loss resulting through 
his negligence in the selection of an agent, or from a failure to exercise 
a reasonable degree of supervision over an agent properly selected,*® he 
is personally responsible to the beneficiary of the trust. 

As long as reasonable care has been exercised, in both the choice 
and supervision of an agent selected for the performance of a properly 
delegable duty, the trustee is not answerable for any loss occasioned by 
the negligence or dishonesty of the former.’ Thus a trustee is not liable 
for losses arising through the insolvency of an agent * or attorney ® 
employed to collect debts, or of a banker ‘° with whom trust funds have 
been deposited, or through the theft or embezzlement of the funds by 
a collection agent,’' broker,’? attorney,’* depositary,’* or clerk 1* em- 
ployed in carrying on the trust business. 





1 See Lewin, Trusts (13th ed. 1928) 224; Goprerro1, TRusTs AND TRUSTEES 
(sth ed. 1927) 198; 1 Perry, Trusts AND TRUSTEES (7th ed. 1929) § 402; 1 
MecHeEM, AGENCY (2d ed. 1914) $124. 

2 White v. Bough, 3 Cl. & F. 44 (1835) ; In re Wood, 159 Cal. 466, 114 Pac. 992 
(1911); Meck v. Behrens, 141 Wash. 676, 252 Pac. 91 (1927); see Note (1927) 
so A. L. R. 214. With regard to liability for default of a co-trustee, see Bogert, 
Liability of an Inactive Trustee (1921) 34 Harv. L. Rev. 483; (1905) 19 id. 221; 
(1928) 37 Yate L. J. 534; Powers of Trustees to Appoint One of Themselves 
Agent (1928) 72 Sox. J. 623. 

3 It is frequently asserted that a trustee may delegate only ministerial duties. 
It is obvious, however, that a trustee is, at times, justified in delegating duties of a 
highly discretionary nature: e.g., he may employ an attorney for the conduct of 
litigation. 

4 For such expenditures the trustee is, of course, entitled to reimbursement out 
of the trust estate. See 2 Perry, op. cit. supra note 1, §§ 912, 913. 

5 Matter of Litchfield, r Atk. 87 (1737); Robinson v. Harkin, [1896] 2 Ch. 
415. 
6 Earle v. Earle, 93 N. Y. 104 (1883) ; McCloskey v. Gleason, 56 Vt. 264 (1883). 
7 “ A trustee is bound to exercise discretion in the choice of his agents, but so 
long as he selects persons properly qualified, he cannot be made responsible for 
their diligence or honesty. He does not in any sense guaranty performance of their 
duties.” In re Weall, 42 Ch. D. 674 (1889). For similar statements of the rule, cf. 
Rochford v. Seaton, 1 Ir. R. 18 (1896) ; Speight v. Gaunt, 9 App. Cas. 1 (1883); 
Ex parte Belchier, Amb. 218 (1754) ; see 1 PERRY, op. cit. supra note 1, § 409. 

8 Knight v. Earl of Plymouth, 1 Dick. 120 (1747); In re Brier, 26 Ch. D. 238 
(1881). 

9 Finlay v. Merriman, 39 Tex. 56 (1873). 

10 Rowth v. Howell, 3 Ves. 565 (1797) ; France v. Woods, Tam. 172 (1830). 

11 Donaldson v. Allen, 182 Mo. 626, 81 S. W. 1151 (1904); Carpenter v. Car- 
penter, 12 R. I. 544 (1880). 

12 Speight v. Gaunt, 9 App. Cas. 1 (1883). 

18 Jn re Darlington’s Estate, 245 Pa. 212, 91 Atl. 486 (1914) ; cf. In re Bender’s 
Estate, 278 Pa. 199, 122 Atl. 283 (1923). 

14 Anderson v. Roberts, 147 Mo. 486, 48 S. W. 847 (1898) ; cf. Pennsylvania Co. 
For Ins. v. Franklin Fire Ins. Co., 5 Pa. D. & C. 323 (1890). 

15 Jobson v. Palmer, [1893] 1 Ch. 71. 
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But the trustee ** is liable personally, and not in his official capacity,” 
to third parties for injuries caused by the negligence of a servant em- 
ployed in the administration of the trust.** With regard to third per- 
sons, a trustee stands as a principal and not merely as an intermediate 
agent,’® and his liability is predicated upon the ordinary principles of 
agency. Where the trustee is without personal fault, he is entitled to 
reimbursement out of the trust funds for a liability thus incurred.” 
Since the trustee, in the employment of third persons, is acting not for 
his own benefit,?* but for that of the trust estate, it is only equitable 
that the latter should bear the loss.?* Strangely enough, judicial rec- 
ognition of a right to indemnity for this type of liability is of compara- 
tively recent origin,** the question having arisen but infrequently.** 

Where the trustee has entrusted the performance of a properly del- 
egable duty to his own personal servant or agent, a problem is pre- 
sented which has apparently not been considered by the text writers, 
and upon which the decisions throw little light.**° Is the trustee, as 
master, responsible to the beneficiary for the negligence of a personal 
servant where no liability would have been incurred ** had he em- 
ployed the servant solely in his capacity as trustee? The personal re- 





16 In the absence of personal negligence, a receiver is not individually liable for 
the negligence of servants resulting in injury to third parties, but may be sued only 
in his official capacity. Davis v. Duncan, 19 Fed. 477 (C. C. S. D. Miss. 1884) ; 
Henry v. Claffey, 189 Ind. 609, 127 N. E. 193 (1920) ; Erskine v. McIlrath, 60 Minn. 
485, 62 N. W. 1130 (1895); see Notes (1903) 63 L. R. A. 227; (1920) 7 A. L. R. 
414; (1921) 10 id. 1055. 

17 Parmenter v. Barstow, 22 R. I. 245, 47 Atl. 365 (1900); cf. Gatti-McQuade 
Co. v. Flynn, 79 Misc. 430, 140 N. Y. Supp. 135 (1913) (adm’r); Fisher v. Mc- 
Neely, 110 Wash. 283, 188 Pac. 478 (1920) (executor) ; see Wahl v. Schmidt, 307 IIl. 
331, 336, 138 N. E. 604, 606 (1923). But cf. Ewing v. Foley, 115 Tex. 222, 180 S. W. 
499 (1926). For collections of cases, see Notes (1920) 7 A. L. R. 411; (1921) 
14 id. 371; (1921) 44 id. 637. 

18 For a discussion of the ability of the injured party to subject the trust estate 
itself to liability for the torts of the trustee’s servants, see Kerr, Liability of the 
Trust Estate for Torts of the Trustee’s Servants (1920) 5 Tex. L. REv. 368; Stone, 
A Theory of Liability of Trust Estates for the Contracts and Torts of the Trustee 
(1922) 22 Cov. L. Rev. 527; Scott, Liabilities Incurred in the Administration of 
Trusts (1915) 28 Harv. L. REv. 725. 

19 Baker v. Tibbetts, 162 Mass. 468, 39 N. E. 350 (1895) ; O’Toole v. Faulkner, 
29 Wash. 544, 70 Pac. 58 (1902). 

20 Bennett v. Wyndham, 4 De G. F. & J. 259 (1862). 

21 Cf. Fetting v. Winch, 54 Ore. 600, 104 Pac. 722 (1909). The court denied 
liability on the part of an executor either in his representative or personal capacity, 
on the theory that the executor derived no personal benefit from the administra- 
tion of the estate. The decision is unique. 

22 See Ewing v. Foley, 115 Tex. 222, 228, 280 S. W. 499, 500 (1926). 

23 The question seems not to have been considered before the case of Bennett v. 
Wyndham, 4 De G. F. & J. 259 (1862). 

24 In allowing the injured party recovery out of the trust funds, the trustee’s 
right to indemnity was also recognized in In re Rayboult, [1900] 1 Ch. 199; Ewing 
v. Foley, 115 Tex. 222, 280 S. W. 499 (1926) ; cf. In re Hunter, 151 Fed. 904 (E. D. 
Pa. 1907) ; see Wahl v. Schmidt, 307 Ill. 331, 340, 138 N. E. 604, 607 (1923). 

25 It is assumed that (a) the employment of an agent is proper under the cir- 
cumstances, (b) a personal agent rather than a stranger is selected, (c) the trustee 
is himself guilty of no negligence in either the selection or supervision of the 
agent. 

26 Compare cases cited supra notes 5, 6. 
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lationship of master and servant continues, although the master de- 
rives no personal benefit from his servant’s present undertaking. It 
follows that for the negligence of the latter within the scope of his 
employment, the master may be liable, not because of any breach of 
duty as trustee, but solely under the doctrine of respondeat superior. 
A trustee formerly received no remuneration for his services; the rela- 
tionship, although fiduciary, was purely gratuitous.27 Hence equity, 
as a court of conscience, might well have refused, in such a case, to 
apply the strict common law doctrine.** Yet a number of the earlier 
cases went far in imposing liability upon a trustee for the default of 
agents employed by him solely in his official capacity.” 

Still further problems are presented by the corporate trustee.*° To 
what extent is the modern trust company ™ liable for the negligence 
or default of its employees? Such organizations are engaged in a highly 
lucrative business undertaking.** Diligence not only of the directors, 
but of the officers, agents, and servants of the company is reasonably 
expected and bargained for.** Since the corporate trustee can act 
only through its agents, their negligence or default ** necessarily entails 
corporate liability. 

Yet even a corporate trustee is not an insurer of the diligence of 
every agent employed in the administration of a trust estate.*° Where 
the loss results from the negligence of an agent, servant, or independ- 
ent contractor properly employed in the administration of a particular 
trust, as distinguished from a regular personal employee of the corpora- 
tion, the trust company should be exonerated.*® The same considera- 





27 See HAMPSON, LIABILITIES OF TRUSTEES (2d ed. 1830) 11. 

28 Compare the common law liability of one who had undertaken to perform 
gratuitously a service for another, for the negligence of his servants. Gibson v. 
Inglis, 4 Camp. 72 (1814); Wills v. Brown, [1912] 1 D. L. R. 388. 

29 Cf. Matter of Litchfield, 1 Atk. 87 (1737) ; Ex parte Townsend, 1 Mol. 139 
(1828) ; Ghost v. Waller, 9 Beav. 497 (1846); Bostock v. Floyer, 35 Beav. 603 
(1865) ; Hapgood v. Parkin, L. R. 11 Eq. 74 (1870). The severity of the English 
rules was somewhat modified by the Trustee Act, 15 Gro. V, c. 19, § 23(K) (1925). 

30 See Hampson, op. cit. supra note 27, at 27: “Corporations or collegiate 
bodies, being trustees, are liable for breaches of trust in the same manner as indi- 
viduals who fill the office.” 

31 See Pace anp Gates, Work oF CorpoRATE Trust DEPARTMENTS (1926) ; 
Sears, Trust Company Law (1917). 

82 See PAGE AND GATES, Op. cit. supra note 31, c. XIX, Fees. 

88 See National Trustees Co. v. General Finance Agency Co., [1905] A. C. 373, 
381: “ The position of a joint stock company which undertakes to perform for 
reward, services it can only perform through its agents ... is widely different 
from that of a private person acting as gratuitous trustee.” 

34 Tt is frequently difficult to determine the particular agent for whose negli- 
gence or default corporate liability is imposed. Cf. Minneapolis Trust Co. v. 
Menage, 73 Minn. 441, 76 N. W. 195 (1898); McClure v. Middletown Trust Co., 
95 Conn. 148, 110 Atl. 838 (1920); Jn re Klein’s Estate, 280 Pa. 41, 124 Atl. 280 
(1924); Neely v. People’s Bank of Anderson, 133 S. C. 43, 130 S. E. 550 (1925) ; 
State Street Trust Co. v. De Kalb, 259 Mass. 578, 157 N. E. 334 (1927); Hilton’s 
Adm’x v. Potter Matlock Trust Co., 230 Ky. 401, 19 S. W.(2d) 1088 (1929). 

85 See ALLEN, CoRPORATE EXECUTORS AND TRUSTEES (1906) 42. 

36 Different rules have been applied in determining the liabilities of banks to 
which commercial paper has been endorsed for collection. Under the Massachu- 
setts rule, the home bank is not liable for the negligence of a correspondent bank to 
which the paper is forwarded for collection. Due care in the selection of the 
latter is the only contract implied. Fabens v. Mercantile Bank, 23 Pick. 330 (Mass. 
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tions are applicable to a private trustee, who today receives substantial 
compensation for his services.** The fact that the services of the 
agent are payable out of the trust funds is an important, though not 
necessarily a conclusive, factor in determining the question of liability. 
But where the agent’s primary duty is owed to the trust estate, in the 
interests of which he is employed, the doctrine of respondeat superior 
should be inapplicable to render the trustee liable. 





SumMaARY REMEDIES AGAINST ATTORNEYS AT LAw. — The recent 
disbarment of Judge Ben B. Lindsey * and the commitment for con- 
tempt of an attorney who refused to testify in a judicial investigation 
of “ambulance chasing”’* are striking mementos of the disciplinary 
power which the courts exercise over the bar. How does judicial con- 
trol of the bar affect civil remedies against attorneys at law? 

If an attorney who has received money for a client fails to make pay- 
ment, the client is not relegated to the usual plenary proceedings; but 
he may secure a summary court order requiring payment.’ The basis 
of the summary jurisdiction is that the attorney is an officer of the court,* 





1839) ; Tillman County Bank v. Behringer, 113 Tex. 214, 257 S. W. 206 (1923). 
Under the New York rule, the home bank is regarded as undertaking the entire 
responsibility for the collection of the paper. Exchange Nat. Bank v. Third Nat. 
Bank, 112 U. S. 276 (1884); Brown v. People’s Bank, 59 Fla. 163, 52 So. 719 
(1910), (1914) 52 L. R. A. (N.s.) 608; Allen v. Merchants Bank, 22 Wend. 215 
(N. Y. 1839); Isler v. National Park Bank, 239 N. Y. 462, 147 N. E. 66 (10925). 
The home bank may, of course, stipulate against liability for default of an agent 
bank. Farmers’ State Bank v. Union Nat. Bank, 42 N. D. 449, 173 N. W. 789 
(1919) ; see Morse, BANKs AND BANKING (6th ed. 1928) §§ 267-87. 

87 See 2 PERRY, op. cit. supra note 1, $918, for rules regulating compensation of 
trustees in the various states. 


1 People ex rel. Colo. Bar Ass’n v. Lindsey, 283 Pac. 539 (Colo. 1929). 

2 People ex rel. Karlin v. Culkin, 248 N. Y. 465, 162 N. E. 487 (1928) ; see Note 
(1928) 42 Harv. L. Rev. 104. 

8 Landro v. Great Northern Ry., 122 Minn. 87, 141 N. W. 1103 (1913) ; Balogh 
v. Jackson, 272 Pa. 482, 116 Atl. 377 (1922), 22 A. L. R. 1497 (1923); see PoLey, 
Law or Soticirors (1897) 86 et seg.; Note (1923) 10 Va. L. Rev. 166; (1907) 
21 Harv. L. REv. 140. 

The common law proceeding is by rule nisi, ordering the attorney to show cause 
why he should not make payment. De Woolfe v. ——, 2 Chit. 68 (1822) ; Matter 
of Knight, 1 Bing. 91 (1822). By statute a similar proceeding upon motion is often 
provided. Ata. Cope ANN. (1928) §§ 10226, 10267; Onto Gen. Cope (Throck- 
morton, 1926) § 1711. 

The court may invoke its summary jurisdiction to aid the client in enforcing a 
judgment secured in a plenary action. In re Gray, [1892] 2 Q. B. 440, overruling 
In re Davies, 15 W. R. 46 (1866). But cf. Windsor v. Brown, 15 R. I. 182, 9 Atl. 
135 (1885). The merger of the right in the judgment nowise affects the official 
character of the attorney’s obligation. 

4 At common law, a party could not appear by attorney without the king’s 
special warrant. See 2 Hotpswortu, History or ENGLisH Law (3d ed. 1923) 315; 
1 Pottock AND Marrranp, History or Enciish Law (2d ed. 1898) 213. By 
statutes, beginning in 1235, the right to appoint attorneys was gradually extended. 
STaTuTE OF MERTON, 20 HEN. III, c. 10 (1235); MaucHam, LAw oF ATTORNIES 
(1825) 7 et seg.; 2 HotpswortH, op. cit. supra, at 316. As the courts secured au- 
thority to license and suspend attorneys, and to control their conduct, they came to 
be regarded as court officers. Ibid. at 317; see 4 HEN. IV, c. 18 (1403). And they 
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over whose conduct the court has a regulatory power.’ Some courts 
have held that a motion can not be granted unless the attorney 
has been guilty of professional misconduct. Such a view is unduly 
restrictive of the court’s jurisdiction over its officers.’ The retention 
of a client’s money under a bona fide but groundless claim of right, 
while not dishonorable, is a legal wrong,* and a violation of a profes- 





are so regarded today. See In re Paschal, 10 Wall. 483, 491 (U. S. 1870); People 
ex rel. Karlin v. Culkin, supra note 2, at 470-71, 162 N. E. at 490-91; WEEKs, AT- 
TORNEYS AT LAw (2d ed. 1892) § 77; 2 MecHEM, AGENcy (2d ed. 1914) § 2146. 

Rules imposing penalties for malpractice were early provided by the courts. 
See MaucHaAM, LAw or ATTORNIES (1825) 15 et seg. The court has the power to 
regulate disbarment. In re Day, 181 Ill. 73, 54 N. E. 646 (1899) ; Petition of Splane, 
123 Pa. 527, 16 Atl. 481 (1889) (exclusive power). Contra: Ex parte Yale, 24 Cal. 
241 (1864). And see Note (1896) 1o Harv. L. Rev. 55 (duties of an attorney as 
officer of the court). 

5 Bowling Green Savings Bank v. Todd, 52 N. Y. 489 (1873); Anderson v. 
Bosworth, 15 R. I. 443, 8 Atl. 339 (1887) ; In re Gray, supra note 3. 

Legislation has been enacted in the following states providing for the recovery, by 
motion or rule, of money, in some states of papers, and in others of property, re- 
ceived by an attorney for his client: ALA. Cope ANN. (1928) §§ 10226, 10267; Ariz. 
Rev. Stat. (1913) § 278; Ark. Dic. Stat. (Crawford & Moses, 1921) § 609; Ga. 
Ann. Cope (Michie, 1926) §§ 4954, 4966; In. Rev. Stat. (Cahill, 1929) c. 13, 173 
Inv. ANN. Stat. (Burns, 1926) § 1045; Ky. Strat. (Carroll, 1922) § 104; Me. Rev. 
Stat. (1916) c. 84, §31; Mass. Gen. Laws (1921) c. 221, §51; Munn. Stat. 
(Mason, 1927) § 5696; Miss. ANN. Cope (Hemingway, 1927) § 204; Mo. Rev. Star. 
(1919) § 2344; Onto Gen. Cope (Throckmorton, 1926) §§ 1711, 12103; Ore. Laws 
(Olson, 1920) §§ 1103, 1104; Pa. Stat. (West, 1920) §§ 864, 865; TENN. ANN. CopE 
(Shannon, 1918) §§ 5381, 5383; Tex. Stat. (Vernon, 1928) art. 317; VA. Cope ANN. 
(1924) § 3427; Was. Comp. Strat. (Remington, 1922) §§ 137, 138; W. Va. Cope 
Ann. (Barnes, 1923) c. 119, §11. These statutes are declaratory of the courts’ 
common law power. See Union Bldg. & Savings Ass’n v. Soderquist, 115 Iowa 695, 
698, 87 N. W. 433, 434 (1901) ; Landro v. Great Northern Ry., supra note 3, at 87, 
141 N. W. at 1104; WEEKS, loc. cit. supra note 4; cf. Payne v. Johnson, 1 Cr. & J. 
373n. (1787); Goring v. Bishop, 1 Salk. 87 (1705) ; Strong v. Howe, 1 Strange 621 
(1671). 

In a number of states an attorney who withholds his client’s money, and fails, 
upon demand, to deposit security pending trial, is guilty of a misdemeanor. But if 
the attorney asserts a lien, the client must provide security. Iowa Cope (1927) 
§§ 10927, 10928; Kan. Rev. Stat. ANN. (1923) § 7-119, 120; Micu. Comp. Laws 
(Cahill, 1915) c. 257, § 30; N. D. Comp. Laws ANN. (1913) §§ 805-07; S. D. Rev. 
Cope (1919) §§ 5268-70; UtanH Laws (1921) §§ 347-49; W. Va. Cope ANN., 
supra. 

Many statutes make the conviction or the failure to pay on demand a specific 
cause of disbarment. £.g., Det. Rev. Cope (1915) § 3560; GA. ANN. CopE, supra; 
Ipano Comp. Stat. (1919) § 6578; Kan. Rev. Stat. ANN., supra, §§ 7-111. 

6 Strong v. Mundy, 52 N. J. Eq. 833, 31 Atl. 611 (1894) (abuse of discretion to 
grant motion) ; Jn re Kaplan, 226 App. Div. 176, 234 N. Y. Supp. 711 (1929) ; see 
In re Paschal, supra note 4; Breen v. Phillips, 149 S. E. 565, 566 (Ga. 1929) ; In re 
Kennedy, 120 Pa. 497, 503, 14 Atl. 397, 398 (1888) ; Burns v. Allen, 15 R. I. 32, 23 
Atl. 35, 36 (1885). 

7 Grant’s Case, 8 Abb. Pr. 357 (N. Y. 1858); Union Bldg. & Savings Ass’n v. 
Soderquist, supra note 5; In re Gee, 2 Dowl. & L. 997 (1845) ; De Woolfe v. ——, 
2 Chit. 68 (1822) ; United Mining & Finance Corp. v. Becher, [1910] 2 K. B. 296, 
aff'd, [1911] 1 K. B. 840. 

8 Normally an attorney is trustee of his client’s funds. Browder v. Da Costa, 
gt Fla. 1, 109 So. 448 (1926) ; Price v. State, 10 Okla. Cr. 427, 137. Pac. 736 (1914) ; 
see Naltner v. Dolan, 108 Ind. 500, 503, 8 N. E. 289, 290 (1886); 2 MECHEM, 
op. cit. supra note 4, § 2207. Contra: Watson v. Woodman, L. R. 20 Eq. 721 
(1875); In re Hindmarsh, 1 Drew. & Sm. 129 (1860). The retention is, therefore, 
a breach of trust. But if, in a particular case, the relation is that of debtor and 
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sional obligation.? The summary proceeding has its penal aspect, so 
that in a proper case the attorney may be disciplined.*® But it is also 
remedial; ‘* and the official character of the attorney’s business gives 
the court the power to enforce professional obligations summarily, al- 
though the attorney’s conduct is irreprehensible.*? 

But the exercise of the summary jurisdiction is discretionary.1* And 
it is urged that since the proceeding deprives the attorney of a jury 
trial ‘* and subjects him to attachment for failure to obey the order, 
the court should grant the motion only if the attorney has acted mala 
fide.> The typical case of the attorney’s receiving money is in satis- 
faction of a judgment or in settlement of a claim. The hardship of 
engaging in a second suit against the attorney is not diminished by 
his good faith.1*° The facts in the summary proceeding are found after 
a hearing by the court, or by a referee if necessary,’” according to the 
usual rules of evidence.** And the speedy and inexpensive remedy 
may be given without an attachment order. These objections, there- 
fore, seem insufficient to warrant a plenary jury trial, with its attendant 
delays.*® 

> del courts have taken the view that the summary remedy can be 
invoked only by a client.”° It is clear that the court can not grant 





creditor, the breach of the contract obligation is a legal wrong. See 1 WILLIsTON, 
ConTRACTS (1920) § 130a. But cf. Hormes, Common Law (1881) 299. 

9 See note 7, supra. 

10 The attorney may be attached for contempt for failure to obey the court 
order. Jeffries v. Laurie, 27 Fed. 195 (C. C. E. D. Mo. 1886) ; Zn re Dudley, 12 
Q. B. D. 44 (1883). 

11 Bowling Green Savings Bank y. Todd, supra note 5; In re Gray, supra note 3. 

12 See note 7, supra. But the courts frequently regard the proceedings as penal, 
and have tended to restrict the remedy. Goss Printing Press Co. v. Todd, 202 Mass. 
185, 88 N. E. 780 (1909) ; Breen v. Phillips, supra note 6. This may be due to the 
statutory provisions for pena! damages. See Ga. ANN. Cope; Mass. Gen. Laws, 
both supra note 5. But it is difficult to see how these statutes deprive the courts 
of their power to grant a motion without the statutory penalty, where the attorney 
has acted bona fide. 

13 Matter of Schell, 58 Hun 440, 12 N. Y. Supp. 790 (1890), aff’d, 128 N. Y. 
67, 27 N. E. 957 (1891) ; Peirce v. Palmer, 31 R. I. 432, 77 Atl. 201 (1910). 

14 Tt seems clear that there is no right here to a jury trial. A constitutional 
provision that the right to jury trial shall remain inviolate would not be violated. 
Porter v. Parmly, 7 Jon. & S. 219 (N. Y. 1875) ; cf. Strong v. Howe, 1 Strange 621 
(1671) ; Lorymer v. Hollister, 2 Strange 693 (1726) ; Hughes v. Mayre, 3 T. R. 275 
(1789) (early cases enforcing obligations summarily). 

15 Burns v. Allen; Jn re Kennedy, both supra note 6; Brunings v. Townsend, 
-139 Cal. 137, 139, 72 Pac. 919 (1903). 

16 The classic statement of Peckham, J., was made in a case in which the at- 
torney pleaded his good faith: “ The law is not guilty of the absurdity of holding 
that, after a client has spent years in collecting a lawful demand, he shall be put to 
spending as many more to collect it from his attorney; and if that attorney should 
not pay, then try the same track again.” Bowling Green Savings Bank v. Todd, 
supra note 5, at 493. 

17 Matter of Knapp, 85 N. Y. 284 (1881) ; see Minn. Stat.; Ore. Laws; Wasi. 
Comp. Stat., all supra note 5. 

18 See Union Bldg. & Savings Ass’n v. Soderquist, supra note 5, at 700, 87 N. W. 
at 435. And the attorney’s lien for his services and expenditures is protected. Mat- 
ter of Knapp, 85 N. Y. 284 (1881) ; see statutes cited supra note 5. 

19 See cases cited supra note 7. 

20 Sloan v. Johnson, 22 Miss. 47 (1850) (authority to grant motion to client’s 
administrator denied) ; Matter of Niagara Lockport & Ont. Power Co., 203 N. Y. 
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the motion unless the attorney has acted professionally.24_ An attorney- 
client relation is, therefore, requisite to the jurisdiction.*? But it by 
no means follows that the court lacks jurisdiction to enforce summa- 
rily professional obligations owed to non-clients.** Nor does the discre- 
tionary limitation of the remedy to the client commend itself.2* The 
fiduciary duty to the client has been violated whether the motion is by 
the client, his assignee, or his representative. If the procedural ad- 
vantages do not pass to the assignee, the value of the client’s right is 
thereby diminished. And it is the client’s estate which suffers if the 
summary proceeding is denied to his representative. 

A more difficult question arises when the motion is made by a party 
who does not claim through the client. Suppose that A receives a sum 
of money from D, which is to be offered to the client in satisfaction of a 
claim against D. The client rejects the offer; may D proceed by mo- 
tion against A? The American courts generally deny the motion.*® 
It is argued that it is incumbent upon the courts to protect the client 
who entrusts his legal affairs to the attorney, in reliance upon his offi- 
cial character; but that the opponent, who does not stand in the 
fiduciary relation of client to the attorney, does not merit this sum- 
mary protection.*® But it seems likely that the attorney’s official char- 
acter often does play a part in inducing the confidence which non- 
clients repose in him.?? And while the attorney-client relation does 
not exist, there is often the fiduciary relation of trustee and cestui 
que trust,?* or of agent and principal,”® between the attorney and the 
petitioner. 





493, 97 N. E. 33 (1911) (opposing party); Breen v. Phillips, supra note 6 (re- 
ceiver). Contra: In re Klein, 101 N. Y. Supp. 663 (1906) (client’s trustee in 
bankruptcy) ; Sherman v. Yankee Products Corp., 201 App. Div. 647, 194 N. Y. 
Supp. 705 (1922) (opposing party by subrogation to referee’s rights) ; see Trammell 
v. Shropshire, 22 Tex. 327, 329 (1858) (client’s administrator). 

But if the attorney has received money which should be in the custody of the 
court, an order will be made requiring payment. Matter of Silvernail, 45 Hun 575 
(N. Y. 1887); Brott v. Davidson, 87 App. Div. 29, 83 N. Y. Supp. 1075 (1903) ; 
Hess v. Conway, 92 Kan. 787, 142 Pac. 253 (1914). And papers illegally obtained 
may be recovered by summary process. See United States v. Maresca, 266 Fed. 713, 
717 (S. D. N. Y. 1920). 

21 Matter of Langslow, 167 N. Y. 314, 60 N. E. 590 (1901); Krickau v. Wil- 
liams, 36 R. I. 85, 89 Atl. 152 (1913); In re Chitty, 2 Dowl. 421 (1833). An 
attorney may be acting professionally although no litigation is involved. Matter 
of Aitkin, 4 B. & Ald. 47 (1820); Anderson v. Bosworth, supra note 5; see MERRI- 
FIELD, Law oF ATTORNIES (1830) 87 et seq.; cf. People ex rel. Colo. Bar Ass’n v. 
Lindsey, supra note 1. 

22 Matter of Langslow; Krickau v. Williams; Jn re Chitty, all supra note 21. 

23 Sherman v. Yankee Products Corp., supra note 20; United Mining & Finance 
Corp. v. Becher, supra note 7. 

24 In re A Solicitor, [1907] 2 K. B. 539; In re Gee, 2 Dowl. & L. 997 (1845) ; 
In re Pass, 35 WR. 410 (1887). 

25 Matter of Niagara Lockport & Ont. Power Co., supra note 20; Breen v. 
Phillips, supra note 6; cf. Matter of Minnesota Phonograph Co., 148 App. Div. 56, 
132 N. Y. Supp. 1063 (1911), aff'd, 212 N. Y. 574, 106 N. E. 1035 (1914) ; see The 
Penn Fuel, 36 F.(2d) 272, 275 (S. D. N. Y. 1929). 

26 See Crane v. Gurnee, 75 N. J. Eq. 104, 106, 71 Atl. 338, 340 (1908). 

27 See cases cited supra note 24. 

28 In re A Solicitor, [1907] 2 K. B. 539; cf. United Mining & Finance Corp. v. 
Becher, supra note 7. 

29 See McCreary v. Hoopes, 25 Miss. 428, 429 (1853); cf. Haygood v. Haden, 
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But the jurisdiction should be exercised and the motion granted upon 
a broader principle, that professional obligations should be summa- 
rily enforced.*° A positive, supervening reason should be required to 
resist the motion. Actions for an attorney’s negligence in handling his 
client’s affairs,** or cases which involve the rights of third parties,** or 
those in which there is danger of double recovery against the attorney 
if a trial is not awarded,** would seem properly relegated to plenary 
proceedings. But wherever an attorney in his official capacity has re- 
ceived money or property which he is legally obliged to turn over to 
another, or where he has undertaken an obligation as an attorney, he 
should normally be obliged summarily to perform.** 





LIABILITY FOR AMELIORATIVE WASTE. — By the early common law, 
any material alteration of buildings by a tenant for life or for years con- 
stituted actionable waste." The basis for this technical rule was the 
practical necessity of preserving intact on the land monuments which 
were the only evidence of title. As a result, even ameliorative changes * 





119 Ga. 463, 46 S. E. 625 (1903); Haden v. Lovett, 133 Ga. 388, 65 S. E. 853 
(1909), 18 Ann. Cas. 114 (1911) ; Matter of Haskin, 18 Hun 42 (N. Y. 1879) (cases 
in which summary remedy was denied attorneys against co-counsel). 

80 But a recent federal case limits the exercise of the jurisdiction in general to 
cases in which the attorney withholds his client’s money. The plaintiff, relying 
on the promise of the defendant’s attorney to post a bond, did not issue process 
against the defendant’s vessel. The court refused to order the attorney to post 
the bond. The Penn Fuel, supra note 25. 

31 The proceeding seems unadapted to cumbersome negligence suits. Such cases 
may involve a rehearing of the facts of a previous action. The conduct of the 
attorney who does his honest, though blundering, best to handle his clients’ affairs 
seems less to warrant summary redress than does that of the attorney who wilfully, 
though in good faith, defaults. But cf. Collins v. Griffin, Barnes Notes 30 (1735), 
in which a motion was granted against an attorney for neglect which resulted in a 
default judgment. But such a holding by a modern court seems unlikely. 

32 Trammell v. Shropshire, supra note 20. 

33 But cf. United Mining & Finance Corp. v. Becher, supra note 7. On appeal, 
the attorney paid the money into court, and the third party was interpleaded. 

34 This seems to be the principle upon which the English courts proceed. Pro- 
ceedings by a non-client to recover money or deeds received by the attorney: 
Strong v. Howe, 1 Strange 621 (1671) ; Hughes v. Mayre, supra note 14; Ex parte 
Holdsworth, 4 Bing. N. C. 386 (1838); Matter of Aitkin, 4 B. & Ald. 47 (1820); 
United Mining & Finance Corp. v. Becher, supra note 7. Proceedings to enforce 
promises made by the attorney: Lorymer v. Hollister, 2 Strange 693 (1726) (promise 
to client to appear in a suit) ; Im re Gee, 2 Dowl. & L. 997 (1845); Jn re Pass, 35 
W. R. 410 (1887) (promises to opposing party as surety for client) ; Tharratt v. 
Trevor, 7 Ex. 161 (1851) (promise to turn over deeds to client’s new attorney) ; 
cf. In re A Solicitor, [1907] 2 K. B. 539. But cf. In re Fenton, 3 A. & E. 404 
(1835). And in the following cases promises to the opposing party as surety for 
the client, which were unenforceable in a plenary proceeding because of the Statute 
of Frauds, were enforced summarily: Payne v. Johnson, 1 Cr. & J. 373n. (1787) ; 
In re Greaves, 1 Cr. & J. 374n. (1827) ; In re Hilliard, 2 Dowl. & L. 919 (1845). 


1 Co. Lrrt. 532. 

2 Young v. Spencer, 10 B. & C. 145 (1820); see 1 TrFFANY, REAL PROPERTY 
(2d ed. 1920) 954. 

8 It was also considered unfair to burden either reversioner or remainder- 
man with the cost of maintaining added improvements. 2 ROLLE, ABRIDGEMENT 815, 
pl. 15. See Doe v. Burlington, 5 B. & Ald. 507 (1833). It may also be suggested 
that the common law judges favored the landed interests rather than the tenant 
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were prohibited. But with the rise of the industrial movement of the 
early nineteenth century, the courts assumed a more liberal attitude to- 
ward the acts of the tenant. The public interest in favor of improve- 
ments prompted the courts to allow alterations by the tenant which did 
not cause pecuniary injury to the reversioner.’ Some American cases 
also adopted this rule in an effort to encourage the rapid development 
of property.® 

The action of waste historically sounded in tort.’ The disability im- 
posed upon the tenant in his use of the land was not based upon con- 
sensual limitations, but rather upon grounds of public policy. Where 
the estate itself is created by law, as in the case of a tenancy in dower,*® 
a rule of law must create its incidents as well. But where the estate is 
born of the volition of the parties,° effect should be given to their inten- 
tions.° In the absence of a theory of implied covenants, the incidents 
of a tenancy can be determined only by a rule of law superimposed 
upon the relation. A modern point of view,’ however, would seem to 


























farmers. Nor did the economic progress attendant upon the increased use of land 
meet with great favor. Cf. Bohlen, The Rule in Rylands v. Fletcher (1911) 59 U. oF 
Pa. L. Rev. 298, 318. But cf. Pounp, INTERPRETATIONS OF LEGAL History (1923) 
105. 

4 London v. Greyme, Cro. Jac. 181 (1607); cf. Stephenson v. National Bank, 
g2 Fla. 347, 350, 109 So. 424, 426 (1926). 

5 Meux v. Cobley, [1892] 2 Ch. 253; Huntley v. Russell, 13 Q. B. 572 (1849). 
Whether the reversioner was injured is a question for the jury. Doe v. Burling- 
ton, 5 B. & Ald. 507 (1833); Doe v. Bond, 5 B. & C. 855 (1826). 

6 Winship v. Pitts, 3 Paige 259 (N. Y. 1832); Hubble v. Cole, 85 Va. 87, 
7 S. E. 242 (1888); cf. Note (1900) 24 Harv. L. Rev. 226. For cases repre- 
senting the current tendency in this country, see infra notes 18, 19. 

7 The action of waste is said to differ from the action of trespass in that in the 
former case the defendant is in rightful possession. See 5 Pomeroy, Equity Juris- 
PRUDENCE (4th ed. 1918) 4302; Stephenson v. National Bank, supra note 4, at 
350, 109 So. at 426. 

8 It had been thought that the early law of waste applied only to tenants in 
dower and by the curtesy, but this has been disproved. See Kirchwey, Liabil- 
ity for Waste (1908) 8 Cor. L. REv. 425. 

9 In addition to tenancies created by law or by the parties, tenancies may 
also be created by will or by gift inter vivos. In such a case, the intention of 
the donor may best be carried out by apportioning the right of user between the 
tenant and remainderman according to the size of their respective estates. See 
Melms v. Pabst Brewing Co., 104 Wis. 7, 79 N. W. 738 (1899); Anstays v. 
Anderson, 194 Mich. 1, 160 N. W. 475 (1916); Dooly v. Stringham, 4 Utah 107, 
7 Pac. 405 (1885); (1929) 43 Harv. L. Rev. 506; cf. Cawker v. Trimmel, 155 
Wis. 108, 143 N. W. 1046 (1913). 

10 The owner in fee of land is limited in his use of the land only by the rights 
of adjoining landowners. See 1 TIFFANY, op. cit. supra note 2, at 952. So long, 
therefore, as the tenant confines his use to this limit, considerations of public pol- 
icy are not involved in determining his disabilities. Lord Hardwicke recognized 
this as early as 1744. See Perrot v. Perrot, 3 Atk. 94, 95 (1744). See also Por- 
LOCK, Torts (13th ed. 1929) 370; cf. Chafee, Does Equity Follow the Law of 
a (1927) 75 U. or Pa. L. Rev. 1, 14. But compare cases cited supra notes 


































11 A lease is coming to be regarded, perhaps, more as a contract than as a con- 
veyance. Cf. McLaughlin, Amendment of the Bankruptcy Act (1927) 40 Harv. 
L. Rev. 341, 608. Thus it has been held, for example, that the covenants in a 
lease are dependent. University Club of Chicago v. Deakin, 265 Ill. 257, 106 
N. E. 790 (1914); see 2 Wittiston, ConTracts (1920) 1702, n.80. But cf. 1 
TIFFANY, op. cit. supra note 2, at 99. 
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favor determining the extent of the tenant’s freedom of action accord- 
ing to the principles of the law of contracts.'? 

Sometimes a lease will specify what alterations a tenant may make; 
more often it is silent or contains merely general provisions.’* In 
such cases, as in a contract where the parties have failed to provide 
against a particular contingency, the court must decide from all the 
circumstances what might reasonably have been specified at the time 
the lease was drawn.'* Regard must be had to local customs, the na- 
ture of the premises, and the use for which the land was leased. In 
the absence of more specific considerations, the length of the term is 
fairly indicative of what the parties might reasonably have contem- 
plated; the distinction is especially sharp between long and short term 
leases.** 

The landlord who leases for a short term can ordinarily be said not 
to intend to transfer his right of dominion over the property, but only 
the right to use it in its then existing condition.‘° He knows that minor 
alterations will be made from time to time, especially upon business 
property,’ but he does not normally expect a material change to be 
brought about without his consent.** Since the rental value is usually 
based upon the condition of the premises as they exist at the creation 
of the lease, it is arguable that the landlord should be entitled to object 





12 It has been suggested that the action of waste itself be considered as an 
action on a contract. See Porttock, Torts 370. But see Defries v. Milne, [1913] 
1 Ch. 98; Moore v. Townsend, 33 N. J. L. 284, 307 (1869); Cohen v. Reif, 223 
Ky. 603, 4 S. W.(2d) 388 (1928). Where forms of action are abolished the prob- 
lem is academic, except with regard to statutes of limitation, or, possibly, to sur- 
vival of actions against an executor of the tenant. 

13 E.g., Agate v. Lowenbein, 57 N. Y. 604 (1874) (alterations permitted if 
premises not injured thereby) ; Pike v. Cincinnati Realty Co., 179 Fed. 97 (C. C. A. 
6th, 1910) (covenant in 99 year lease to restore to “same condition ”) ; Hawes v. 
Favor, 161 Ill. 440, 43 N. E. 1076 (1869) (covenant in 99 year lease against re- 
moval of improvements). 

14 See Klie v. Von Broock, 56 N. J. Eq. 18, 29, 37 Atl. 469, 473 (1897).° Other 
cases involving a contractual relationship may well be determined upon the same 
grounds. A mortgagee does not reasonably expect, for example, that the mort- 
gagor will impair his security. Cf. Williams v. Chicago Exhibition Co., 188 Il. 
19, 58 N. E. 611 (1900) ; 3 TIFFANY, op. cit. supra note 2, at 2459. 

15 In distinguishing between a long and short term lease it is difficult to for- 
mulate any hard and fast rule. A twenty-one year lease would probably, by com- 
mon understanding, be considered a short term lease. The usual long term lease 
would be for ninety-nine years. 

16 See Agate v. Lowenbein, 57 N. Y. 604, 607 (1874) ; 1 TIFFANY, op. cit. supra 
note 2, at 963. 

17 Cawker v. Trimmel, supra note 9, at 115, 143 N. W. at 1048. 

18 Woolworth v. Nelson, 204 Ala. 172, 85 So. 449 (1920), (1921) 5 Munn. L. 
Rev. 79; Hamburger v. Settegast, 62 Tex. Civ. App. 446, 131 S. W. 639 (1910); 
Brock v. Dole, 66 Wis. 142, 28 N. W. 334 (1886). But see (1921) 19 Micu. L. Rev. 
105. But the expectation of the parties will often be strained to avoid a for- 
feiture. See Hawes v. Favor, supra note 13; Doe v. Jones, 4 B. & Ald. 126 
(1832). And the court may also seize upon acquiescence or waiver by the land- 
lord. See Pettygrove v. Rothschild, 2 Wash. 6, 25 Pac. 907 (1891). It has been 
suggested that the Statute of Frauds may require the waiver to be in writing. 
See 1 TIFFANY, Op. cit. supra note 2, at 968. And there may be a specific statute 
requiring a writing. Abel v. Wueston, 141 Ky. 766, 133 S. W. 774 (1911) ; s.Cc., 143 
Ky. 513, 136 S. W. 867 (1911). 
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to improvements which, if contemplated originally, would have resulted 
in a higher rental. Thus, the fact that the property will be increased in 
value is, by the recent tendency in this country, not regarded as a de- 
fense to the tenant,’® for the landlord reserves the right to decide what, 
if any, improvements shall be made. An intermediate situation is 
presented where the tenant proposes to build an additional structure 
which can be removed at the end of the term,” leaving no trace of 
its prior existence. The English courts, employing the formula that 
actionable waste must involve a pecuniary injury to the reversioner, 
find no tort in such a case.** Yet the addition of a structure of any 
degree of permanence would seem improper as constituting an act of 
dominion which would not ordinarily have been contemplated by the 
parties.”? 

The nature of a long term lease,?* such as the common ninety-nine 
year term, is in marked contrast to that of a lease for a short term. In 
view of the rapid growth of our cities, the ordinary building is not ex- 
pected to last throughout a long term. Since the property is not likely 
to revert to the landlord,?* but to his heirs, the building can have no 
personal “ value in use.” *° Only in the unusual instance, as in the case 
of a residence, will the presence of sentimental associations, perhaps, 
warrant the conclusion that the parties contemplated the continued exist- 





19 Stephenson v. National Bank, supra note 4; McDonald v. O’Hara, 117 
Misc. 517, 192 N. Y. Supp. 545 (1921); see (1921) 31 YALE L. J. 781. Where the 
waste is ameliorative, normally an action at law will net only nominal damages, 
except where the cost of reconverting the premises to their former condition may 
constitute the injury. Such cases will, therefore, usually be brought in equity. 
Yet it has been broadly said that a court of equity will refuse to enjoin ameliora- 
tive waste. See Fred v. Moseley, 146 S. W. 343 (Tex. Civ. App. 1912); Daven- 
port v. Magoon, 13 Ore. 3 (1884); cf. Smyth v. Carter, 18 Beav. 78 (1853); see 
5 Pomeroy, op. cit. supra note 7, § 1899. The statement seems to have origi- 
nated in Doherty v. Allman, 3 App. Cas. 709 (1878), where the alleged acts 
of waste were held not actionable. See infra note 25. Where ameliorative waste 
has been held actionable, a mandatory injunction has been granted. McDonald v. 
O’Hara, supra; Peer v. Wadsworth, 67 N. J. Eq. 191, 58 Atl. 379 (1904). 

20 The landlord may require the tenant to remove the structure at the end of 
the term. Hubble v. Cole, supra note 6. 

21 See supra note 5; cf. Hubble v. Cole, supra note 6. 

22 See Agate v. Lowenbein, 57 N. Y. 604, 614 (1874); cf. Whitwell v. Harris, 
106 Mass. 532 (1871). 

23 The modern long term lease is a device whereby the owner of land in a 
business district may, by finding a tenant who will build upon the land and pay 
rent for its use, be assured of a specified income from an unusually safe invest- 
ment. The transaction is, in short, more closely analogous to a sale and purchase- 
money mortgage than to a short term lease. See McMicHarEt, Lonc AND SHORT 
TERM LEASEHOLDS (3d ed. 1925) 24. 

24 Even if the land is owned by a corporation the stockholders will have 
completely changed. 

25 See Pike v. Cincinnati Realty Co., supra note 13, at 100; Klie v. Von 
Broock, supra note 14, at 29, 37 Atl. at 474; 1 TIFFANY, op. cit. supra note 2, at 
964; cf. Northern Trust Co. v. Thompson, 336 Ill. 137, 168 N. E. 116 (1929). 
Since the test applied by the English courts, of a pecuniary injury to the rever- 
sloner, coincides in the long term situation with the probable intention of the 
parties, the English cases generally reach a proper result. Doherty v. Allman, 
3 App. Cas. 709 (1878) ; Doe v. Bond, 5 B. & C. 855 (1826). But cf. Hyman v. 
Rose, [1912] 623; West Ham Central Charity Bd. v. East London Waterworks Co., 
[1900] 1 Ch. 624. 
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ence of the property in the same condition. The possibility of a prema- 
ture reversion of the property by forfeiture is too remote to give the 
landlord any interest in the continued existence of a particular building. 
When he leases for a long term he is usually interested solely in the 
income from the property.*® Since there may be a forfeiture of the 
lease, he will expect the property to be kept at least as highly developed 
as when he leased it.*? As security for the payment of the rent, long 
term leases commonly provide for the construction by the lessee of im- 
provements of a specified value.*® Even where the nature of such im- 
provements is specified, the provisions will be construed to relate solely 
to their value as security.*® Thus additional structures or ameliorative 
alterations can not reasonably be objected to by the landlord; *° the long 
term tenant should even be permitted to tear down old buildings and 
erect new ones; subject, of course, to the right of the landlord to demand 
a substitute security ** pending the change.** 





PRESUMPTIONS, BURDEN OF PROOF, AND THE CONFLICT OF LAws. — 
As a result of the settled rule in the field of conflict of laws that the 
lex loci governs matters of substance and the lex fori matters of pro- 
cedure,! it occasionally becomes important to classify presumptions ” 
and the burden of proof * in one category or the other. The question of 
classification of a presumption may arise in varying forms, always, 
however, in suits on foreign causes of action. The point before the 
court may be whether to apply a local presumption when the foreign 
law raises a mere inference from the facts; whether to apply a foreign 





26 See supra note 23. 

27 See Klie v. Von Broock, supra note 14, at 29, 37 Atl. at 474; cf. Bass v. 
Metropolitan West Side Elev. Ry., 82 Fed. 857 (C. C. A. 7th, 1897). 

28 See McMIcHAEL, oP. cit. supra note 23, at 32. 

29 See Pike v. Cincinnati Realty Co., supra note 13, at 99. 

380 Hawes v. Favor, supra note 13. 

31 See Crowe v. Wilson, 65 Md. 479, § Atl. 427 (1886). 

32 Express covenants in the lease will also be construed in this light. Thus 
a provision that the premises shall be returned at the end of the term “in the 
same condition ” has been held to refer to the value of the improvements. Pike v. 
Cincinnati Realty Co., supra note 13. Similarly, the purpose of a covenant not to 
destroy existing improvements is to protect the lessor’s security, and he can not 
complain after a new structure has been erected in their place. Hawes v. Favor, 
supra note 13. 

In view of the dependence of each decision on its facts, it is particularly diffi- 
cult to forecast a result in a given situation. For this reason, it is suggested 
that the use of a declaratory judgment would be especially desirable here. Cf. 
Willing v. Chicago Auditorium Association, 277 U. S. 274 (1928). 


1 This rule is variously phrased. See Story, Conriict or Laws (8th ed. 1883) 
§ 556; Goopricu, Conriict or LAws (1927) § 81; 2 WHARTON, ConFLict oF Laws 
(3d ed. 1905) § 747; Dicey, Conriict or Laws (3d ed. 1922) 761; CoNFLICT OF 
Laws RESTATEMENT (Am. L. Inst. 1929) § 612. 

2 “Presumption ” is used to mean a rule whereby certain facts are, in the 
absence of other evidence, conclusively given the effect of other facts. 

3 “ Burden of proof” is here used to mean the burden of establishing an issue, 
which is normally accompanied by the initial burden or duty of going forward with 
evidence. 
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presumption when the local law raises only an inference; or whether to 
apply a foreign presumption when the only local rule is substantive. 
There is only one form, on the other hand, in which the question of the 
classification of the burden of proof can arise. The court must choose 
between a local rule placing the burden on one party, or a foreign rule 
placing it on the other party. 

In one class of cases there is seeming unanimity in calling a presump- 
tion procedural. Foreign statutes providing that certain facts shall be 
presumptive evidence * of negligence are not applied; ° similar local 
statutes are. In another class of cases, where the question is whether 
acts of a party have given rise to a binding contract,’ there is some con- 
fusion. The divergent results, however, are usually due to conflicting 
conclusions as to whether a presumption is involved,* rather than to dis- 
agreement on the classification of a presumption as procedural when one 
is discovered. In a final class of cases, where the point at issue is 
whether retention of possession of a chattel by a seller amounts to fraud, 
foreign rules raising a presumption have been applied on the ground that 
they are substantive. *° 

The burden of proof is ordinarily held to be procedural.‘ But in 
actions in state courts under the Federal Employers’ Liability Act,'* the 





* Such statutes are capable of several possible interpretations, only one of which 
is that of a presumption in the sense here used. See Note (1929) 43 Harv. L. Rev. 
100, 102. The courts, however, have not always indicated their analysis. 

5 Smith v. Wabash R. R., 141 Ind. 92, 40 N. E. 270 (1894) ; Johnson v. Chicago 
& N. W. Ry., 91 Iowa 248, 59 N. W. 66 (1894) ; Jones v. Chicago, St. P., M. & O. 
Ry., 80 Minn. 488, 83 N. W. 446 (1900) ; cf. Hendricks v. Comstock, 12 Ind. 238 
(1859) (statutory presumption of payment of judgment). 

6 Southern Ry. v. Robertson, 7 Ga. App. 154, 66 S. E. 535 (1909) ; Pennsylvania 
Co. v. McCann, 54 Ohio St. 10, 42 N. E. 768 (1896); see Richmond & Danville 
R. R. v. Mitchell, 92 Ga. 77, 80, 18 S. E. 290, 291 (1893). 

7 Illustrative of this group are the cases where a carrier issues to the shipper a 
bill of lading containing clauses limiting its absolute liability. The issue is the 
effectiveness of such a limitation. 

8 The ultimate fact may be considered as the shipper’s assent to the terms of 
the bill, and evidence of his receipt of the bill regarded as a basis for a presumption 
of such assent. Hoadley v. Northern Trans. Co., 115 Mass. 304 (1874); Michi- 
gan Cent. R. R. v. Boyd, 91 Ill. 268 (1878). But if the ultimate fact is re- 
garded as the receipt of the bill, no question of proof is involved, and the lex loci 
is applied as substantive. Erie R. R. v. Pond Creek Mill & Elevator Co., 162 Fed. 
878 (C. C. A. 7th, 1908); Waxelbaum v. Southern Ry., 168 Ill. App. 66 (1912); 
Hartmann v. Louisville & Nashville R. R., 39 Mo. App. 88 (1890); Valk v. Erie 
R. R., 130 App. Div. 446, 114 N. Y. Supp. 964 (1909) ; Frasier v. Charleston & W. 
Car. Ry., 73 S. C. 140, 52 S. E. 964 (1905). 

® Hoadley v. Northern Trans. Co., supra note 8; see Conriicr or Laws 
RESTATEMENT § 647. Contra: Michigan Central R. R. v. Boyd, supra note 8; cf. 
Thomson-Huston Elec. Co. v. Palmer, 52 Minn. 174, 53 N. W. 1137 (1893) (pre- 
eg that note is taken as payment); Ward v. Howe, 38 N. H. 35 (1859) 

same). 

10 Koster v. Merritt, 32 Conn. 246 (1864) ; Born v. Shaw, 29 Pa. 288 (1857). 

11 Helton v. Alabama Midland R. R., 97 Ala. 275, 12 So. 276 (1892) ; Richmond 
& Danville R. R. v. Mitchell, supra note 6; Levy v. Steiger, 233 Mass. 600, 124 
N. E. 477 (1919) ; Jones v. Chicago, St. P., M. & O. Ry., supra note 5; see Sapone 
v. New York Cent. & Hud. Riv. R. R., 130 Misc. 755, 756, 225 N. Y. Supp. 21t, 213 
(1927). Contra: Southern Ry. v. Robertson, supra note 6; cf. Lemieux v. Boston 
& Me. R. R., 219 Mass. 399, 106 N. E. 992 (1914). 

12 35 Stat. 65 (1908), 45 U.S. C. 88 54-59 (1926). 
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federal rather than the state rule governs the burden on the issues of 
negligence,'* contributory negligence,’* and assumption of risk.1° And 
in a recent New York case,’® the foreign rule as to burden of proof of 
contributory negligence was imported, where the action was brought 
under an Ontario statute making contributory negligence only a pro 
tanto defense. 

The basis for the rule that the lex fori governs matters of procedure 
is generally recognized to be the practical necessity that the judicial 
machinery remain stable.* Since the application of a presumption or 
rule as to the burden of proof is ordinarily only:a question of charging 
the jury, there is little disturbance of the machinery in importing a 
foreign rule.** Yet for the sake of consistency and predictability the 
law should be settled one way or the other, if only by resort to a theo- 
retical analysis of procedure and a theoretical classification of presump- 
tions and the burden of proof. By the usual conception, substantive law 
determines the rights of the parties, all the facts being known; pro- 
cedure relates to the method of enforcing those rights, including the 
rules governing the proof of facts.’ Such a definition divides the field 
logically, although it does not exactly fit the shifting and growing * 
body of law in which rules of substance and procedure are constantly 
confused.” Since presumptions and the burden of proof relate to the 





13 New Orleans & N. E. R. R. v. Harris, 247 U. S. 367 (1918); Yazoo & Miss. 
Valley R. R. v. Mullins, 249 U. S. 531 (1919); St. Louis, Iron Mt. & So. Ry. v. 
Steel, 129 Ark. 520, 197 S. W. 288 (1917) ; South Covington & Cincinnati St. Ry. v. 
Finan’s Adm’x, 153 Ky. 340, 155 S. W. 742 (1913); cf. Kent v. Erie R. R., 228 
N. Y. 94, 126 N. E. 646 (1920). 

14 Central Vt. Ry. v. White, 238 U. S., 507 (1915); see Note (1915) 29 Harv. 
L. Rev. 95; Note (1924) 33 YALE L. J. 308. But see Baltimore & Ohio S. W. R. R. 
v. Wheeler, 75 Ind. App. 191, 195, 129 N. E. 40, 41 (1920). 

15 Crugley v. Grand Trunk Ry., 79 N. H. 276, 108 Atl. 293 (1919). 

16 Fitzpatrick v. International Ry., 252 N. Y. 127, 169 N. E. 112 (1929). The 
plaintiff sued in New York for injuries received in Ontario. By a statute of On- 
tario contributory negligence was only a pro tanto defense. OnTARIO Rev. Srar. 
(1927) c. 103. By the general law of Ontario the burden of proof on the issue of 
contributory negligence was on the defendant; by the law of New York it was on 
the plaintiff. After a charge in accordance with the foreign rule, the jury found 
the plaintiff guilty of contributory negligence to a degree of ten per cent. A judg- 
ment for the plaintiff was affirmed, the court holding that the burden of proof is a 
matter of substance to be governed by the lex loci. 

17 See WESTLAKE, PRIVATE INTERNATIONAL LAw (7th ed. 1925) 420. “It would 
be impossible to import into any court a new system of procedure for every case 
in which foreign things or acts might be involved, since there would exist neither 
the machinery nor the minute and curious learning necessary for it.” 

18 See Fitzpatrick v. International Ry., supra note 16, at 135, 169 N. E. at 115. 

19 See HOLLAND, JURISPRUDENCE (13th ed. 1924) 90; SALMOND, JURISPRUDENCE 
(7th ed. 1924) § 172; Lorenzen, The Statute of Frauds and the Conflict of Laws 
(1923) 32 Yare L. J. 311, 325; THAYER, PRetmMINARY TREATISE ON EvIDENCE 
(1898) 198; ConFriict oF LAws RESTATEMENT, Tentative Draft No. 5, 41. 

20 Anciently the whole field of substantive law was subordinate to procedural 
rules. See 9 HotpswortH, History oF ENcLIsH Law (1926) 129; Hormes, Com- 
mon Law (1881) 253; Mate, Earty Law anp Custom (1883) 389. 

21 See 1 CHAMBERLAYNE, MopEeRN Law oF Evi@ENCE (1911) § 170; SALMOND, 
JURISPRUDENCE 497; THAYER, PRELIMINARY TREATISE 511; 1 WIGMORE, EVIDENCE 
(2d ed. 1923) 6. 
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proof of facts,®? they fall, according to the definition, into the category 
of procedure.”* 

Thus it seems proper to reject a foreign inference for a local pre- 
sumption, and a foreign presumption for a local inference. Where the 
choice is between a foreign presumption and a local rule of substantive 
law, logic leads to the rejection of both. The courts, when faced with 
this dilemma, have, by calling the presumption substantive, evaded the 
issue and reached a desirable compromise.** 

The rule that the burden of proof is procedural also seems a proper 
one. It is little shaken by the cases under the Federal Employers’ Lia- 
bility Act, which involve a question of statutory construction *° and not 
of the conflict of laws, although they do suggest that the incidence of 
the burden of proof is of such substantial importance as to be considered 
substantive.*® In adopting this reasoning, the court in the Fitzpatrick 
case apparently dissents from the general rule of the conflict of laws. 
But the decision seems rather an exception to the rule than a repudia- 
tion of it. The rights created by the Ontario rule of comparative negli- 
gence seem of so different a nature from those created by the local law, 
that it may be considered necessary to import the foreign machinery in 
the determination of such rights. An even better ground for the actual 
decision would seem to be that the charge on burden of proof was error, 
but only harmless error in view of the jury’s finding that the plaintiff’s 
negligence contributed to the accident to the extent of ten per cent. 
Since the improper charge made a difference of probably only a few 
degrees, the error should not be considered substantial enough for 
reversal?” 
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O1t AND Gas CoNnsERVATION. — The condition of overproduction that 
has existed in the oil industry for the past few years,’ the efforts of the 
industry and of government to alleviate this condition, and the grow- 





22 There is no clear line between an ultimate fact and a conclusion of law. 
See CLarK, Cope PLEADING (1928) 155; cf. HOHFELD, FUNDAMENTAL LEGAL Con- 
CEPTIONS (1923) 32-35. Yet it seems that presumptions and the burden of proof 
are aids to the determination of “ facts,” as the term is ordinarily used. 

23 A presumption may be regarded as substantive insofar as it gives to one 
fact the legal consequences of another fact. See THAYER, PRELIMINARY TREATISE 
326; 2 CHAMBERLAYNE, MopErN LAw oF EvmENCE § 1085. But since a presumption 
may be rebutted, the latter fact becomes of exclusive substantive importance, and 
presumptions seem more properly to be classified with the law of proof. See 
Bohlen, The Effect of Rebuttable Presumptions of Law Upon the Burden of Proof 
(1920) 68 U. or Pa. L. Rev. 307, 312; 5 WicmoreE, EvIpENCE § 24091. 

24 This situation is presented by the cases of a seller’s retention of possession, 
supra note 10. The foreign rule made retention of possession presumptive evi- 
dence of fraud; the local rule made it fraud per se. 

25 See Central Vt. Ry. v. White, 238 U.S. 507, 512 (1915). 

26 Ibid. at 512; see Note (1918) 18 Cor. L. REV. 354, 357. 

27 See McCormick, Charges on Presumptions and Burdens of Proof (1927) § 
N.C. L. Rev. 291, 309. 


1 See Arnot AND Hemry, Om Securities (Thesis, Harvard Law School, 
1928) 5; Om anv Gas J., June 13, 1929, at 38; id., Sept. 19, 1929, at 41; Veasey, 
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ing realization that steps must be taken to conserve the invaluable 
natural resource of oil, all combine to invite an examination of exist- 
ing state legislation in the field of oil and gas conservation.” 
Legislative efforts at conservation are well exemplified in Arkansas, 
Louisiana, and Oklahoma, three representative states.* Their present 
legislation designed to prevent absolute loss, as distinguished from that 
aimed against economic loss, is quite similar, but the history of its de- 
velopment is best presented by the example of Louisiana. The first 
provision in Louisiana, not adopted until 1906, made it unlawful to 
allow a well to become wild ° or to ignite.* In 1910 the duty was placed 
upon drillers to plug each well carefully before abandoning it, in order 
to prevent the escape of gas or oil in the future; * and the state super- 
visor of minerals was given limited regulatory powers over the drilling 
and maintenance of wells.* Two years later the Conservation Com- 
mission was created, and given more extensive powers and duties of the 
same sort.® Gas “ waste ” was defined and prohibited *° in 1918. The 





Legislative Control of the Business of Producing Oil and Gas (1927) 52 A. B. A. 
REP. 577, 579. 

2 Gas conservation is inseparably connected with the conservation of oil, as 
natural gas imparts both fluidity and pressure to oil underground, and the more 
rapidly it is exhausted, the more oil will remain unrecovered. Rep. III, Fep. Om 
Cons. Bp. (1929) 19-25, 28-29. 

3 The position of these states is shown by the total production figures for 
1927, by barrels. Oklahoma, 277,775,000; Arkansas, 40,005,000; Louisiana, 22,- 
818,000. The figures for 1928 are similar. See Wor~tpD ALMANAC (1930) 341. 

4 This was the earliest conservation legislation in any of the three states. Okla- 
homa’s first enactment was adopted in 1909, and Arkansas’ not until 1917. 

5 La. Acts 1906, No. 71, §§ 1-3, Rev. Stat. Ann. (Marr, 1915) §§ 5316-18 
(limited to wells drilled in or near a field or apparent field, or near other wells) ; 
ibid. § 6, Rev. Stat. ANN. (Marr, 1915) § 5321; La. Acts 1910, No. 190, § 2, REv. 
Stat. ANN. (Marr, 1915) § 5312; La Acts 1920, No. 250, § 4, Rev. Stat. ANN. 
(Marr, 1926) 816; cf. Ark. Acts 1917, No. 166, §8, Dic. Stat. (Crawford & 
Moses, 1921) § 7306. 

6 La. Acts 1906, No. 71, § 3, Rev. Star. Ann. (Marr, 1915) § 5318. The light- 
ing of escaping gas is made unlawful by Ark. Acts 1917, No. 166, § 10, Dic. Stat. 
(Crawford & Moses, 1921) § 7308. See also Okla. Laws 1909, c. 26, Art. 2, § 8, REv. 
Laws (1921) § 7977. 

7 La. Acts 1910, No. 190, §§ 1, 5, Rev. Stat. ANN. (Marr, 1915) §§ 5311, 5315; 
La. Acts 1920, No. 250, § 1, Rev. Stat. ANN. (Marr, 1926) 816; La. Acts 1924, No. 
252, §1(5), Rev. Stat. Ann. (Marr, 1926) 802; cf. Ark. Acts 1917, No. 166, §§ 3, 
4, 14; Dic. Stat. (Crawford & Moses, 1921) §§ 7301, 7302, 7312; Ark. Acts 1923, 
No. 664, §$ 9, 23; Okla. Laws 1909, c. 26, Art. 2, §§ 7a, 7c, Rev. Laws (1921) 
$§ 7970, 7975; Okla. Laws 1910, c. 62, Rev. Laws (1921) § 7971. 

8 La. Acts 1910, No. 190, §3, Rev. Stat. ANN. (Marr, 1915) § 5313. 

9 La. Acts 1912, No. 127, Rev. Stat. Ann. (Marr, 1915) §§ 1291-1311; Acts 
1918, No. 268, §§3, 4, Rev. Stat. Ann. (Marr, 1926) 799; Acts 1918, No. 270, 
§ 5, Rev. Stat. ANN. (Marr, 1926) 797; Acts 1920, No. 73, §§ 3, 4, 7, 8, Rev. Stat. 
Ann. (Marr, 1926) 822; Acts 1920, No. 250, §§ 1, 3-13, Rev. Stat. ANN. (Marr, 
1926) 816; Acts 1922, No. 91, §§ 2, 3, Rev. Star. ANN. (Marr, 1926) 814; Acts 
1924, No. 252, Rev. Stat. ANN. (Marr, 1926) 802; Acts 1924, No. 253, § 1(1)—(21), 
Rev. Stat. Ann. (Marr, 1926) 826; Acts 1926, No. 123. 

Compare Arkansas: Gas Inspector: Acts 1917, No. 166, §§ 12-17, Dic. Star. 
(Crawford & Moses, 1921) $§ 7310-15; Acts 1921, No. 144, §§ 1-7. Railroad Com- 
mission and Conservation Agents: Acts 1923, No. 664. 

Oklahoma: Chief Mine Inspector and Agents: Laws 1909, c. 26, art. 2, §7¢; 
Rev. Laws (1921) § 7975. Corporation Commission: Laws 1913, c. 99, § 9, REV. 
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same act set a maximum rate at which a gas well might flow — 25 per 
cent of its unchecked flow in this case.* Proration and common pur- 
chaser statutes were passed in the same year, and a second common 
purchaser statute in 1920.'° Many more regulations were made in 
1924. In sinking wells, drillers were required to take precautions to 
cope with high pressure gas.’* It was provided that all water en- 
countered in the drilling,‘* and productive strata through which the well 
passed,** should be cased off from it; on reaching the producing stratum, 
the product was required to be confined until ready for use.1° A log 





Laws (1921) § 7913; Laws 1913, c. 198, §§ 2, 3, Rev. Laws (1921) §§ 7933, 7934; 
Laws 1915, c. 197, $§ 3-5, Rev. Laws (1921) §§ 7922-24; Laws 1915, c. 25, $§ 2-5, 
Rev. Laws (1921) §§ 7955-58; Laws 1917, p. 167, §§ 1-3, Rev. Laws (1921) 
§§ 8013-15 (Dep’t of Oil and Gas under the Corporation Commission). The work 
of the Commission is described in MERRILL, THE CoRPORATION COMMISSION OF 
OxLtAHOMA (Thesis, Harvard Law School, 1925). Between 1914 and 1923 the 
Commission issued 244 orders relating to oil and gas conservation. Ibid. at 227. 

10 La. Acts 1918, No. 268, § 2, Rev. Stat. ANN. (Marr, 1926) 799. 

A typical definition: “ The term waste . . . in addition to [its] ordinary mean- 
ing shall include (1) escape of natural gas in commercial quantities into the open 
air; (2) the intentional drowning with water of gas stratum capable of producing 
gas in commercial quantities; (3) underground waste; (4) the permitting of any 
natural gas well to wastefully burn; and (5) the wasteful utilization of such 
gas; and gas stratum showing a well defined gas sign and producing gas shall be 
considered capable of producing gas in commercial quantities and any gas com- 
ing from such stratum or sand shall be considered a commercial quantity, and 
such stratum, or sign shall be protected as though it produced gas in excess of 
2,000,000 feet per day of 24 hours.” Ark. Acts 1923, No. 664, §2. For other 
definitions, see La. Acts 1924, No. 252, §1, Rev. Stat. ANN. (Marr, 1926) 802 
(gas) ; Okla. Laws 1915, c. 197, § 2, Rev. Laws (1921) § 7921 (gas); Okla. Laws 
1915, c. 25, $3, Rev. Laws (1921) §$ 7956 (oil). 

Other legislation relating to waste: Ark. Acts 1917, No. 166, § 16, Dic. Star. 
(Crawford & Moses, 1921) § 7314; Ark. Acts 1923, No. 664, §1; La. Acts 1910, 
No. 190, §§ 2-4, Rev. Stat. ANN. (Marr, 1915) §§ 5312-14; La. Acts 1918, No. 
268, §§ 1, 3, Rev. Stat. Ann. (Marr, 1926) 799; La. Acts 1924, No. 252, § 2(3), 
(8), Rev. Stat. ANN. (Marr, 1926) 802; La. Acts 1924, No. 253, § 1(3), (5); (7), 
(21), Rev. Stat. ANN. (Marr, 1926) 826; La. Acts 1926, No. 123, §1(3), (5), 
(7), (21); Okla. Laws 1915, c. 25, §1, Rev. Laws (1921) § 7954; Okla. Laws 
1915, c. 197, §1, Rev. Laws (1921) § 7920. 

11 La. Acts 1918, No. 268, §3, Rev. Stat. Ann. (Marr, 1926) 799; La. Acts 
1924, No. 252, § 3, Rev. Stat. ANN. (Marr, 1926) 802 (graduated scale depending 
on acreage drained); cf. Ark. Acts 1917, No. 166, 318, Dic. Srat. (Crawford & 
Moses, 1921) § 7316 (20%); Ark. Acts 1921, No. 155, §$ 1-9 (20%) ; Okla. Laws 
1913, c. 99, §9, Rev. Laws (1921) §§ 7912 (25%); Laws 1913, c. 198, § 2, REv. 
Laws (1921) § 7933 (25%). 

12 See infra notes 23, 30, 33. 

13 La. Acts 1924, No. 252, § 2(7), (8), Rev. Stat. Ann. (Marr, 1926) 802; cf. 
Ark. Acts 1923, No. 664, §§ 11, 12. 

14 La. Acts 1924, No. 252, § 2(11), Rev. Stat. Ann. (Marr, 1926) 802; La. 
Acts 1924, No. 253, § 1(6), Rev. Star. ANN. (Marr, 1926) 826; La. Acts 1926, No. 
533 § 1(6) ; cf. Ark. Acts 1917, No. 166, § 1, Dic. Stat. (Crawford & Moses, 1921) 

7299. 

15 La. Acts 1924, No. 252, §2(2), (11), (12), Rev. Stat. Ann. (Marr, 
1926) 802; La. Acts 1924, No. 253, §1(6), Rev. Stat. ANN. (Marr, 1926) 826; 
La. Acts 1926, No. 123, §1(6); cf. Ark. Acts 1917, No. 166, §15, Dic. Strat. 
(Crawford & Moses, 1921) § 7313; Ark. Acts 1921, No. 144, §§ 10, 11. 

16 La. Acts 1924, No. 252, § 2(2), Rev. Stat. ANN. (Marr, 1926) 802; cf. Ark. 
Acts 1917, No. 166, §§ 2, 8, 9, Dic. Stat. (Crawford & Moses, 1921) §§ 7300, 7306, 
7307; Okla. Laws 1909, c. 26, art. 2, §1, Rev. Laws (1921) § 7964; Okla. Laws 
1915, c. 197 § 3, Rev. Laws (1921) § 7922. 
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was directed to be kept of drilling operations, and of the successive 
formations encountered.*’ ‘This outline illustrates the rapid develop- 
ment of conservation legislation from the simple to the complex, and the 
ever-increasing governmental control. 

Legislation the object of which is the prevention or relief of over- 
production is not so common that its consideration need be confined to 
the three states thus far named. The first provision of this type was 
enacted in Oklahoma in 1915, taking the form of a proration statute.1® 
The desirability of such legislation is due to the conjunction of the 
now general belief in the fluidity and mobility of oil and gas,’® concern- 
ing which there has been considerable scientific debate, with the rule 
of law that the owner of the surface is entitled to all the oil and gas he 
can reduce to possession on the surface by means of wells on his land.” 
Each landowner feels that if he is to realize on the oil underlying his 
land he must produce if a neighbor begins producing;** and one pro- 
ducer can thus set the pace for the rest of the producers from the same 
pool. As to gas, only three states have proration statutes: Okla- 
homa,”* Louisiana,?* and Arkansas.** These, substantially similar, pro- 
vide that when the full supply from a common source exceeds market 
demands, each producer may take only such proportion of what the 
market will absorb as the open flow of his well bears to the total open 
flow of all the wells tapping the common source.*®° Oklahoma is the 
only state which has legislation prorating oil production.”* This is pro- 





17 La. Acts 1924, No. 252, §2(4), Rev. Stat. ANN. (Marr, 1926) 802; La. 
Acts 1924, No. 253, § 1(4), Rev. Stat. Ann. (Marr, 1926) 826; La. Acts 1926, No. 
123, §1(4); cf. Ark. Acts 1917, No. 166, § 6, Dic. Stat. (Crawford & Moses, 1921) 
§ 7304; Ark. Acts 1923, No. 664, §§ 10, 19; Okla. Laws 1909, c. 26, art. 2, § 7d, 
Rev. Laws (1921) § 7976. 

18 Okla. Laws 1915, c. 197, § 4, Rev. Laws (1921) § 7923 (gas); Laws 10915, 
c. 25, §4, Rev. Laws (1921) § 7957 (oil). The problem of the constitutionality 
of this type of legislation has received its best discussion in Veasey, supra note 1, 
at 622-24. 

19 See Rep. III Fep. Om Cons. Bp. (1929); Summers, Or anp Gas (1927) 
§4. This must not be confused with the former conception, now exploded, of 
oil flowing in streams underground. 

20 See Adams, The Right of a Landowner to Oil and Gas in His Land (1915) 
63 U. or Pa. L. Rev. 471, 472; Green, Ownership of Petroleum Oil and Natural 
Gas in Place (1923) 1 Trex. L. Rev. 162, 165-67; Simonton, Has a Landowner 
Any Property in Oil and Gas in Place? (1921) 27 W. Va. L. Q. 281, 290-92; Sum- 
mers, Property in Oil and Gas (1919) 29 Yate L. J. 174, 177-78. But cf. Okla. 
Laws 1913, c. 198, § 2, Rev. Laws (1921) § 7933. Leading cases on the ownership 
of oil and gas in place are: Ohio Oil Co. v. Indiana, 177 U. S. 190 (1900) ; Lind- 
sley v. Natural Carbonic Gas Co., 220 U. S. 61 (1911), Note (1911) 25 Harv. L. 
Rev. 76; Gas Products Co. v. Rankin, 63 Mont. 372, 207 Pac. 993 (1922). 

21 An example of legislative action induced by fear that producers in an ad- 
jacent state would reap the benefit of oil underlying the first state appears in Okla. 
Laws 1927, c. 252. See also Oklahoma v. Texas, 258 U. S. 574, 580 (1922). The 
existence of this situation is an argument in favor of the formation of an inter- 
state compact. 

22 Supra note 18. 

28 La. Acts 1918, No. 270, Rev. Stat. ANN. (Marr, 1926) 797. 

24 Ark. Acts 1923, No. 664, § 4. 

25 Flexibility is obtained by empowering the suitable administrative body, as 
it sees fit, to permit producers to take more than their prorated share. 

26 Okla. Laws 1915, c. 25, §§ 3, 4, Rev. Laws (1921) §§ 7956-57. The Corpo- 
ration Commission is given regulatory powers. 
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vided in the event that the full production from a common source of 
supply exceeds transporting or marketing facilities or reasonable mar- 
ket demands. The same act forbids taking oil when there is no market 
demand at a price equal to its actual value — the retail value of its prod- 
ucts when refined, less cost and a reasonable profit for transporting, 
refining, and marketing.** In Texas, although there is no proration 
statute, the same effect is obtained by orders from the Railroad Com- 
mission, authorized by a general grant of power.”* In both states prora- 
tion orders have been frequent, and have succeeded in lowering pro- 
duction.”® 

Closely allied with proration legislation are the common purchaser 
statutes, which have been enacted by four states. These ordinarily re- 
quire each person or company in the business of purchasing gas and 
oil to buy all that is offered it by producers in the vicinity, or whose 
supply it can reasonably reach with its existing transportation facilities. 
The clear policy behind this type of legislation is the equalization of 
opportunity to reach the market. The Louisiana oil statute,*° how- 
ever, imposes no such absolute duty, but merely requires purchasers, in 
a period of overproduction,** to offer each producer an opportunity to 
sell his fair share of the total amount they are willing to take. Similarly, 
the other statutes excuse buyers from their absolute duty, and impose 
that of taking ratably, in certain circumstances. Thus, in Arkansas, 
purchasers of gas may be relieved of taking the total production on proof 
to the Railroad Commission of their inability to perform.** The Louisi- 
ana gas statute,** and both the oil and gas statutes in Oklahoma“ and 
Michigan,** are so worded that much doubt is left as to their true mean- 
ing. They provide that the purchaser shall be relieved if ‘‘ unable to 
perform,” or “ legally excusable.” As there are to date no decisions 





27 This provision has never been enforced, possibly because it is unconstitu- 
tional as a price-fixing measure. See Veasey, supra note 1, at 621. The Corpora- 
tion Commission is authorized to determine the actual value. But it has said 
“ . . the fixing of a price of crude oil under . . . this act is absolutely impossible 
and impracticable.” State v. Corsicana Pet. Co., 8 & 9 Okla. Corp. Com. Rep. 436, 
438 (1916). 

28 Tex. Stat. (Vernon, 1928) § 6023. See Om anp Gas J., April 26, 1928, at 
33; id. May 24, 1928, at 34. This power may possibly be diminished by Tex. 
Laws 1929, Cc. 313. : 

29 See Om anv Gas J., Aug. 16, 1928, at 37; id., Sept. 6, 1928, at 37; id., Sept. 
13, 1928, at 37; id., May 16, 1929, at 32; id., Oct. 3, 1929, at 68; id., Oct. 17, 1929, 
at 33; id., Jan. 30, 1930, at 53; supra note 28. 

30 La. Acts 1920, No. 73, §§ 1, 2, Rev. Srat. Ann. (Marr, 1926) 822. 

81 “ Overproduction ” is defined as the condition in which potential production 
is in excess of the quantity of oil being taken care of in the field. La. Acts 1920, 
No. 73, §7, Rev. Stat. ANN. (Marr, 1926) 822. The Conservation Commission 
is to determine whether a period of overproduction exists. Ibid. 3 3. 

82 Ark. Acts 1923, No. 664, § 5. 

33 La. Acts 1918, No. 270, §§ 2, 3, Rev. Stat. ANN. (Marr, 1926) 797. This 
statute is unique in giving the common purchaser, in the event a producer refuses 
to _ the same right of action that the latter has if the common purchaser refuses 
to buy. 

84 Okla. Laws 1909, c. 26, art. 1, §3, Rev. Laws (1921) § 7942 (oil); Okla. 
Laws 1915, c. 197, §5, Rev. Laws (1921) § 7924 (gas); cf. Okla. Laws 1913, 
C. 198, § 3, Rev. Laws (1921) § 7934 (gas). 

85 Mich. Acts 1929, No. 16, §-4 (oil) ; Mich. Acts 1929, No. 9, §§ 4, 8 (gas). 
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relating to these statutes, it is impossible to say just what excuses will 
be deemed sufficient. In all the states the common purchaser may not 
discriminate between like grades of the product or between producers.** 
The provisions for ratable buying in these statutes are necessary for the 
equitable operation of proration orders, to insure a market for the prod- 
uct of each producer during the existence of the order. 

Proposed legislation goes well beyond that already existing. The 
American Bar Association *’ and the Committee of Nine ** appointed 
by the Federal Oil Conservation Board have formulated statutes pro- 
viding for the validity of agreements by the producers from a single 
pool to operate codperatively or as a unit,®® under a single manage- 
ment; or further, making codperative development and production com- 
pulsory.*° The advantages of such development of a field are obvious, 
assuming enlightened management; *: but under the first statute there 
is the difficulty of securing such an agreement, and under the second 
the danger of unconstitutionality. Voluntary agreements resulting in 
scientific and economic development and operation of fields have been 
entered into in the past, even without legislative sanction.*? Agree- 
ments for unit or codperative development are expressly permitted in 
two states only, and that only as recently as 1929.** Complete compul- 
sory shut-down of operations has also been suggested as a conservation 
measure. In California a voluntary agreement of producers accom- 
plished the same result without legislation, postponing development of 
a most promising field for some time.“ 

Finally, the formulation of an interstate compact has been urged.** 
This, the most recent proposal of the Federal Oil Conservation Board, 
has received severe criticism from at least a portion of the industry as 
a futile gesture that will accomplish nothing that the states could not 
accomplish by individual action.*® This adverse comment has been 





86 Ark. Acts 1923, No. 664, § 6; supra notes 33-35. 

87 See Rep. III, Fep. Om Cons. Bp. (1929) 40-49. 

38 See ibid. at 18. 

89 Although unit operation and proration are sometimes confused, they are 
obviously different. See Om anv Gas J., Nov. 15, 1928, at 39. 

40 Compulsory unit development and codperative development should be dis- 
tinguished: the former, removing all control from the individual producers, is a 
more radical step, and has been thought unconstitutional by the American Bar As- 
sociation, which regards the latter as constitutional. See Rep. III, Fep. Om Cons. 
Bp. (1929) 34. Compulsory unit development is also thought unconstitutional 
by Veasey, supra note 1, at 627-28. 

41 See Rep. III, Fep. Om Cons. Bp. (1929) 12-15. 

42 E.g., Reagan County Field, Texas; Dominguez Field, California; Salt Creek 
Field, Wyoming. Santa Fe Springs Field, California, is cited as a horrible example 
of losses due to lack of coéperative action. Rep. I, Fep. Om Cons. Bp. (1926) 
16-19. 

43 Cal. Laws 1929, c. 535, § 10; N. M. Laws 1929, c. 132. 

44 See Ort anv Gas J., July 25, 1929, at 57. For other curtailment agreements, 
see Om AND Gas J., Nov. 8, 1928, at 33; id., Oct: 31, 1929, at 37; id., Nov. 7, 1929, 
at 37; id., Nov. 14, 1929, at 39. 

45 This proposal was made as a result of the refusal of Attorney General 
Mitchell officially to endorse, as not violating anti-trust laws, the program of the 
American Petroleum Institute submitted to the Federal Oil Conservation Board in 
April, 1929. 

46 See Om anv Gas J., May 23, 1929, at 44. 
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met by a statement *’ of the objects it will secure: uniformity of con- 
servation laws and of their enforcement, stability of these laws over a 
period of years, flexibility and adaptability of administrative machin- 
ery, protection of small operators, and the establishment of a few major 
policies leading to the preservation of the gas content of oil pools, the 
production of oil in the most economic fashion, and the recognition of 
unit development and operation of single pools. It seems almost 
axiomatic that the ultimate aim of conservation legislation can be gained 
only through the codperation of all the producing states in a common 
region, and the interstate compact offers a hopeful legal mechanism for 
effectuating a limited regional control. 





DRAFTING AMENDATORY STATUTES. — Examination has recently 
been made of the cumbersome effect of the interpretation placed by the 
Indiana Supreme Court upon the constitutional requirement that an 
act to be amended shall be set forth in full and not amended by refer- 
ence to the title alone.’ Such a constitutional provision is now common, 
but the attitude of the courts of most jurisdictions ? permits the use of 
more reasonable forms of amendatory legislation. The problem is thus 
presented of devising forms of amendatory statutes to meet the needs 
of those persons primarily concerned. The interests of two groups are 
involved: the legislators, who must be properly advised of the nature of 
the measure before them; and the lawyers,* who wish to correlate the 
fresh enactment to the existing law in an expeditious manner. This de- 
mands that a form of title and purview * be evolved which will concisely 
reveal the subject of the amendment and the prior law to which it per- 
tains, and a typographical arrangement of the body is required which 
will indicate at once the alterations that have been made. At present, 
the practice among the states reveals a multitude of forms, too often 
resulting in obscurity and confusion rather than clarity and uniformity. 

The form of statute which in its title and purview recites no more than 
that it is an act to amend a certain section of the code ° or session laws ® 
seems wholly inadequate in failing to give notice of the subject of the 





47 In a memorandum prepared by the Federal Oil Conservation Board. 


1 Note (1930) 43 Harv. L. Rev. 482. Amendatory legislation in Indiana is 
further complicated by the replacement theory of amendments adopted by the 
Indiana courts. 

2 The only purpose of the requirement was to prevent the common practice of 
“blind” amendments. See Note (1930) 43 Harv. L. Rev. 482, 483. See also 
Story, Amendment of Statutes (1916) 10 Am. Pot. Sct. Rev. 743; JoNEs, STATUTE 
Law MakInc (1912) c. 12; SUTHERLAND, STATUTORY CONSTRUCTION (1891) c. 7. 

8 See Mason, Legislative Bill Drafting (1926) 14 Cattr. L. REv. 298, 308, 383. 
_ * For the purposes of this discussion, the term “ purview” is limited to the 
introductory statement immediately following the enacting clause, as distinguished 
from the body of the act as amended. 

5 See Ala. Laws 1927, Nos. 3, 6; Ark. Acts 1927, Nos. 6, 13; La. Acts 1928, 
Nos. 21, 53; Ore. Laws 1929, cc. 87, 110; Tex. Laws 1927, cc. 13, 16. 

® See Ark. Acts 1927, Nos. 11, 52; Kan. Laws 1929, cc. 128, 146; La. Acts 1928, 
No. 144; N. D. Laws 1929, cc. 137, 170. For amendments to acts previously 
amended, see Ark. Acts 1927, c. 27; La. Acts 1928, No. 195. 
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enactment. A common and more satisfactory device is, therefore, to 
follow the citation in the title with a brief statement of the subject to 
which the act relates.’ If there has been a previous amendment,® the 
citations of the intervening amendatory acts will also be given, both in 
the title and the purview.’ But difficulties arise in the case of session 
laws when the draftsman includes in the title of the amendatory act the 
full title of the act to be amended.’® And the effect of piling Pelion on 
Ossa is achieved if the subject to which the act relates is also added," 
or if the original title is repeated in the purview.’? This problem is 





7 E.g., Codes: “An act to amend section 647 of the Civil Code, relating to 
investments by building and loan associations. The people of the State of Cali- 
fornia do enact as follows: Section 1. Section 647 of the Civil Code is hereby 
amended to read as follows: 647... .” Cal. Stat. 1929, c. 19. See also Ariz. 
Acts 1929, cc. 17, 22; Colo. Laws 1929, cc. 60, 86; Idaho Laws 1929, cc. 20, 220; 
Ky. Acts 1928, cc. 33, 42; Minn. Laws 1927, cc. 24, 28; Ohio Laws 1927, cc. 7, 61; 
Utah Laws 1929, cc. 4, 13; Wyo. Laws 1929, cc. 15, 16. 

Session Laws: “ An Act amending Section 172, Chapter 79, Laws of Utah, 1923, 
relating to the powers of the State board of agriculture. Be it enacted by the 
Legislature of the State of Utah: Section 1. Section amended. That Section 172, 
Chapter 79, Laws of Utah, 1923, is amended to read as follows: Sec. 172... .” 
Utah Laws 1929, c. 5. See also Colo. Laws 1929, cc. 62, 97; Minn. Laws 1927, cc. 
16, 44; Mont. Laws 1929, cc. 16, 21; Okla. Laws 1929, cc. 6, 48; Ore. Laws 1929, 
cc. 43, 46; Vt. Acts 1927, Nos. 12, 14; Wash. Laws 1927, cc. 166, 201; Wis. Laws 
1929, cc. 41, 46. 

8 Additional amendments are generally of the original act as amended and not 
of the last amendatory statute. The replacement theory of amendments, existing 
in Indiana and cropping up occasionally in other states, gives rise to peculiar diffi- 
culties when coupled with the requirement that the former title be repeated. See 
Note (1930) 43 Harv. L. Rev. 482, n.1. Compare Ala. Laws 1927, Nos. 115, 224; 
Ky. Acts 1928, cc. 27, 57; Nev. Stat. 1929, cc. 33, 70 (but cf. cc. 48, 53, where the 
original act is amended); N. J. Acts 1928, cc. 28, 57 (cf. c. 77); S. C. Acts 1927, 
Nos. 49, 72. In one statute the title recites that the last amendatory act is to be 
amended, whereas the purview states that it is the original act as amended that 
is to be amended. Tenn. Acts 1927, c. 7 (cf. c. 40, where this astounding per- 
formance is reversed). 

® E.g., Codes: “ An Act Entitled, An Act to Amend Section 8984 of the South 
Dakota Revised Code of 1919 as Amended by Chapter 124 of the Session Laws of 
1923, Relating to the Regulation of Banking... .” S. D. Laws 1925, c. 92. See 
also Colo. Laws 1929, cc. 116, 153; Idaho Laws 1929, cc. 8, 15 (but cf. c. 142); 
Kan. Laws 1929, c. 107; Mont. Laws 1929, cc. 1, 3; Ore. Laws 1929, cc. 28, 45; 
Utah Laws 1929, cc. 29, 30; Vt. Acts 1927, Nos. 8, 30; W. Va. Acts 1929, cc. 28, 32. 

Session Laws: (The practice is similar to that indicated above). See Miss. 
Laws 1926, cc. 140, 248 (but cf. c. 295); N. M. Laws 1927, cc. 39, 52; Ore. Laws 
1929, cc. 190, 306; Utah Laws 1929, cc. 39, 68; Vt. Acts 1927, Nos. 82, 94 (cf. 
No. 1); Wis. Laws 1929, cc. 6, 23. 

10 See Ark. Acts 1927, No. 90; Colo. Laws 1929, c. 108; Fla. Acts 1929, Nos. 19, 
230; La. Acts 1928, Nos. 10, 40; Md. Laws 1927, cc. 33, 137; N. M. Laws 1927, 
cc. 67, 119; N. D. Laws 1929, c. 167; Okla. Laws 1929, c. 10. Even in the case of 
codes a short title is sometimes recited as well as the citation. See Md. Laws 1927, 
cc. 13, 18; R. I. Acts 1929, cc. 1310, 1330. 

11 See Fla. Acts 1929, Nos. 15, 46; N. Y. Laws 1928, cc. 1, 204, 210 (uncon- 
solidated laws) ; Pa. Laws 1929, Nos. 41, 93; S. C. Acts 1927, Nos. 2, 20; Tenn. 
Acts 1927, cc. 17, 24. 

12 See Ark. Acts 1927, Nos. 12, 194; Del. Laws 1929, cc. 159, 176; Fla. Acts 
1929, Nos. 50, 303; Ga. Acts 1927, pp. 160, 174; Ky. Acts 1928, cc. 8, 27; La. Acts 
1928, Nos. 5, 116; Mich. Acts 1929, Nos. 2, 13; Wash. Laws 1927, cc. 86, 88. The 
approval date is not as effective for reference purposes as the citation of the act. 
Ala. Laws 1927, Nos. 145, 210; Cal. Stat. 1929, cc. 41, 44; N. J. Acts 1928, cc. 33; 
54; N. D. Laws 1929, c. 166. When the original act is amended and the full title 
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somewhat simplified by the modern device of short titles,1* but even 
these add confusion when the original act has been amended and the 
title of the amendatory act recites the title and citation of the original 
act plus the citations of all intervening amendments.** 

A brief reference to the subject of a particular amendment is far more 
instructive to a hurried lawyer than the title of the whole act. And the 
practice revealed in each instance so far considered of inserting the 
citation to the act amended in both the title and purview of the amenda- 
tory act produces needless repetition. It should be sufficient to state in 
the title of the amendment that it is an act to amend an act relating to a 
particular subject, and then to reserve the citation for the purview.*® 
But in a few states the practice has gone too far in this direction, failing 
to disclose in the title that the act in question is an amendment.'* The 
title should reveal two things at a glance: the subject matter of the act 
in brief, and the fact that it is amendatory.** A citation to the original 
act is, of course, essential, but a single reference to it in the purview 
should suffice.** 

Apart from the constitutional mandate that an act revived or sec- 
tion amended must be set forth and published at length,?® little atten- 
tion has been paid to the body of amendatory statutes. A section is 





of each amendatory act is repeated as well as the citation, the results are tremendous. 
See Pa. Laws 1929, Nos. 111, 349 (cf. No. 119, which is quite incomprehensible). 

13 F.g., “ An Act to amend the village law, in relation to the transfer of vil- 
lage funds... .” N. Y. Laws 1928, c. 40. See also supra note 10, and see Cal. 
Stat. 1929, cc. 85, 441; Ill. Laws 1929, pp. 3, 14; R. I. Acts 1929, cc. 1329, 1360. 
Short titles are particularly helpful where several related subjects are amended by 
one act. R. I. Acts 1929, cc. 1318, 1349. 

14 See Ariz. Acts 1929, c. 35; Ark. Acts 1927, No. 73; Colo. Laws 1929, c. 164; 
La. Acts 1928, Nos. 112, 125; Mich. Acts 1929, Nos. 6, 19. There are some in- 
stances where the amending citations are omitted entirely. The act “as amended ” 
is then further amended. Ark. Acts 1927, Nos. 46, 107; Cal. Stat. 1929, cc. 20, 40; 
Ill. Laws 1929, pp. 1, 2. The best practice is that followed in New York. Where the 
title of the original act as it appears in the purview has been frequently amended, the 
citation of the last amendatory act alone is given and the intermediate citations 
are listed conveniently in footnotes. N. Y. Laws 1928, cc. 19, 20, 24 (but cf. c. 4). 

15 E.g., “An Act AMENDING AN AcT CONCERNING THE COLLECTION OF TAXES 
AND THE EXECUTION OF TAX WARRANTS. Be it enacted [etc.]: SecTIoN 1. Section 
1291 of the general statutes as amended by chapter 121 of the public acts of 1925 
is amended to read as follows: .. .” Conn. Acts 1929, c. 7. See also Conn. Acts 
1929, cc. 2, 5 (codes); cc. 37, 46 (codes previously amended) ; cc. 4, 24 (laws) ; 
cc. 1, 15 (laws previously amended). 

16 F.g., ““ AN ACT RELATIVE TO BOOKS, LISTS, TABLES AND RETURNS OF ASSESSORS. 
Be it enacted, etc., as follows: SectIon 1. Section forty-three of chapter fifty-nine 
of the General Laws is hereby amended. .. .” Mass. Acts 1928, c. 14. See also 
Me. Acts 1927, cc. 3, 11, 13; Mass. Acts 1928, cc. 8, 32, 61; N. H. Laws 1929, cc. 1, 
7, 311. 

17 Repetition is avoided when the former title and citation appear only in the 
title of the amendatory statute and the purview merely recites that the above act 
is to be amended. See Nev. Stat. 1929, cc. 11, 15, 175; N. J. Acts 1928, cc. 5, 16, 25. 
But this needlessly clogs the title with citations. 

18 Reference to the session laws seems redundant when a code citation is avail- 
able. See Ala. Laws 1927, Nos. 85, 96; Fla. Acts 19209, Nos. 61, 76; Ky. Acts 1928, 
cc. 41, 61; Md. Laws 1927, cc. 4, 19; Mich. Acts 1929, Nos. 10, 20; W. Va. Acts 
1929, cc. 40, 62. Where the code compilation is unofficial, the practice of noting 
the citation in a footnote is preferable. See Ill. Laws 1929, pp. 2, 4, 6. 

19 See notes 1, 2, supra. 
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amended “ to read as follows,” but no indication is given of the changes 
made. ‘The alteration or omission of a word or phrase, changing the 
import of the entire enactment, is often difficult to detect and may entrap 
the unwary. “ Blind” amendments are now virtually obsolete,”° but 
affirmative measures should be taken to insure clarity. This is particu- 
larly true of a bill during its passage through the legislature, since that 
body in determining what the law shall be must have ready means of 
ascertaining what it is at the time. The most practical device is that 
adopted by statute in Wisconsin,”’ requiring that any bill proposing 
an amendment shall have matter to be stricken out printed with a line 
drawn through it, and that new matter be put in italics. Upon publica- 
tion of the amendment, the new matter remains in italics, but omissions 
are denoted by asterisks, thereby materially decreasing the length of the 
enactment.?”. To publish the excised matter between brackets is in- 
formative, but adds undue length to the amendment.** The system 
used in New York, of publishing the new act in straight type and then 
indicating all changes in footnotes, likewise makes for intelligibility, but 
at the expense of brevity.2* Probably the most unwieldy method of 
pointing out the changes made is that of a “ blind ” amendment followed 
by the section as amended set forth in fuil.*° Inasmuch as the lawyer is 
concerned primarily with the new law, his needs are satisfied and the 
size of the statute books best held in check by the form followed in 
Wisconsin. 

Uniformity in amendatory legislation is lacking today, not only among 
the various jurisdictions, but even within a single state. Such chaos can 
largely be dispelied by the creation of legislative bill drafting commis- 





20 E.g., “... ; also, amend by inserting after the comma following the word 
‘means’ in line three (3) the words, ‘whether for compensation or not’; .. .” 
Iowa Acts 1925, c. 47. See also Del. Laws 1929, cc. 79, 98, 176; Iowa Acts 1925, 
cc. 3, 15, 18; N. C. Laws 1927, cc. 1, 34, 74. This method is employed extensively 
in England, where, in many cases, the amendatory statute includes a schedule of 
minor changes. See 18 & 19 GEo. V, cc. 10, 14, 20, 26 (1929). Acts of Congress fall 
in with no uniform scheme and reflect the variations in every state. See 45 Stat, 
1155, 1166, 1226, 1476 (1929). 

21 Wis. Stat. (1927) § 35.08(2). 

22 See Wis. Laws 1929, cc. 6, 25, 47, 349. See also Idaho Laws 1929, cc. 15, 
36, 42, 99. Merely indicating alterations by italics seems, however, to be inade- 
quate. See Minn. Laws 1927, cc. 16, 32, 51, 73; N. M. Laws 1927, cc. 25, 36, 49, 62 
(cf. Ark. Acts 1927, No. 24). 

23 See Pa. Laws 1929, Nos. 17, 241, 264. This method is required by statute. 
Pa. Stat. (Supp. 1928) § 18033a-1. It is at least preferable to the former practice 
of setting out in full the section to be amended. See Pa. Laws 1899, Nos. 82, 150. 

24 See N. Y. Laws 1928, cc. 5, 7, 19, 23. Where the section has been materially 
altered, the fact is pointed out in a footnote without listing the actual changes. 
N. Y. Laws 1928, cc. 8, 15, 195. 

25 See Ga. Acts 1927, pp. 131, 144; Ky. Acts 1928, cc. 3, 9; Me. Acts 1927, 
cc. 6, 20; Mass. Acts 1928, cc. 8, 10; Mo. Laws 1929, pp. 125, 140; N. H. Laws 1929, 
cc. 3, 4; S. C. Acts 1927, Nos. 4, 5. This method becomes extremely elaborate if 
the changes to be made are also listed in the title of the amendatory act. See Ala. 
Laws 1927, c. 76; Ga. Acts 1927, pp. 171, 244; Ky. Acts 1928, c. 13; Mo. Laws 
1929, p. 119; S. C. Acts 1927, Nos. 11, 40. In some instances in the above states 
where the enumeration of changes would be too long, it has been omitted, and 
only the section as amended set out. See Me. Acts 1927, cc. 22, 29; Mass. Acts 
1928, cc. 21, 40; N. H. Laws 1929, cc. 6, 20. 
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sions 2° which will adopt a standard system, or by regulation of the 
form of amendments by rules of the house.”’ In either event, conform- 
ity with the practice of other states is ultimately to be desired, and this 
can only be warranted by the uniform adoption of forms for the title, 
purview, and body of amendatory acts which will combine the requisites 
of clarity and brevity.*® 





RECENT CASES 


ASSOCIATIONS — NAME OF ORGANIZATION: RIGHT TO ExcLusIveE USE. — 
The plaintiffs filed a petition alleging that the Texas State Baptist Sunday 
School Convention was an independent religious organization; that the plain- 
tiffs, as the regularly elected officers thereof, would receive from the dele- 
gates at the approaching convention donations amounting to $1,000; that 
the defendants, in pursuance of a conspiracy to declare themselves officers 
of the association, had announced a convention at a different city, collected 
sums of money as officers, and would, if not restrained, hold a convention 
and collect further sums. The petition prayed that the defendants be en- 
joined from holding themselves out as officers and trustees of such associa- 
tion, from collecting further money, or holding a convention under that 
name. The court granted a temporary injunction, but later, without notice 
to the plaintiffs, ordered it dissolved. The plaintiffs appealed. Held, that 
since the convention had no property right in money to be donated to it, 
the plaintiffs were entitled to no relief. Order affirmed. Bledsoe v. Wesley, 
22 S. W.(2d) 718 (Tex. Civ. App. 1929). 

The instant case is opposed to an almost uniform current of decisions 
protecting non-commercial associations in the use of their names. Creswill 
v. Grand Lodge K. of P., 133 Ga. 837, 67 S. E. 188 (1910), rev’d because 
of laches, 225 U. S. 246 (1911); Cape May Yacht Club v. Cape May Yacht 
and Country Club, 81 N. J. Eq. 454, 86 Atl. 972 (1913); Salvation Army v. 
American Salvation Army, 135 App. Div. 268, 120 N. Y. Supp. 471 (1909); 
Trustees of Columbia Univ. v. Axenfield, N. Y. L. J., March 8, 1930, at 
1886; see 5 Pomeroy, Equity JURISPRUDENCE (2d ed. 1919) § 2014, n.203. 
Contra: Grand Lodge v. Grimshaw, 34 App. D. C. 383 (1910); cf. Colonial 
Dames of America v. Colonial Dames of N. Y., 29 Misc. 10, 60 N. Y. Supp. 
302 (1899). It has been objected that the analogy of trade names, applied 
by the courts, is inaccurate. See WRIGHTINGTON, UNINCORPORATED ASSOCIA- 





26 The laws are now prepared for publication by such a commission in New 
York. N. Y. Lecistative Law (1929) § 45. On the work of legislative reference 
bureaus, see LEEK, LEGisLATIVE REFERENCE Work (1925); Lee, The Office of the 
Legislative Counsel (1929) 29 Cor. L. REv. 381. 

27 Cf. Senate Rule 17, House Rule 42, MASSACHUSETTS MANUAL FOR THE GEN- 
ERAL Court (1930) (forbidding proposal of blind amendments). general pro- 
vision for submission of proposed legislation to a special committee for correc- 
tion of form affords a further precaution. See Senate Rule 33, House Rule 26, ibid. 

°8 The following example embodies particulars of form which appear to be the 
most satisfactory: “ An Act amending an act relating to Negotiable Instruments. 
Be it enacted by the Legislature of the State of —— : Section 1. - That section 8 
of the Code of 1924, as amended by chapter 10 of the Laws of 1926, be amended to 
tead as follows: Sec. 8. Where the instrument is made payable at a bank it is 
equivalent to an order to the bank to pay the same at its option and to charge the 
Same to **** the account of the principal debtor thereon. Approved ——.” 
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TIONS AND BusINEss Trusts (2d ed. 1923) 345; Notes (1900) 13 Harv. L. 
Rev. 685; (1902) 2 Cor. L. Rev. 245. It is true that trade names are pro- 
tected as part of the good will of a business. See Hopkins, TRADEMARKs, 
TRADENAMES AND UNFAIR COMPETITION (4th ed. 1924) § 80; Mitchell, Un- 
fair Competition (1896) 10 Harv. L. REv. 275, 280; cf. Note (1925) 38 id. 
370. And good will is a proprietary concept based on expectations of profit- 
able commerce in the future. See Wright, Nature and Basis of Legal Good- 
will (1929) 24 Itt. L. Rev. 20, 24. Yet there is no inherent distinction 
between an experienced beggar’s expectation of a gift and a peddler’s ex- 
pectation of a sale. Interference with either might conceivably entail liabil- 
ity. Cf. Holmes, Privilege, Malice, and Intent (1894) 8 Harv. L. REv. 1, 
3; Foulke, Restraints on Trade (1912) 12 Cor. L. REv. 97, 99. Although 
there is little in the position of the ordinary donee to stimulate the courts 
to action, the manifest public interest in the pursuits of charitable organiza- 
tions should make of them an exception. Cf. (1910) 23 Harv. L. REv. 572. 
But the courts make no distinction between charitable and non-charitable 
organizations, affording protection to both. Creswill v. Grand Lodge K. of 
P.; Cape May Yacht Club v. Cape May Yacht and Country Club, both supra. 
The fact that the interest threatened in the case of non-commercial associa- 
tions may be, strictly speaking, a personal one, should not preclude relief 
here. See (1926) 35 YALE L. J. 752. Especially is this true where, as in 
Texas, the courts have been liberal in giving equitable protection to interests 
of personality. Ex parte Warfield, 40 Tex. Cr. Rep. 413, 50 S. W. 933 
(1899); see (1928) 6 Tex. L. REv. 227. 


BANKRUPTCY — COMPOSITIONS — SECRET AGREEMENT OF THIRD PARTY TO 
Pay CrepITOR More THAN OFFERED PERCENTAGE TO OBTAIN ASSIGNMENT OF 
Criaim. — A bankrupt firm offered its creditors a composition of 10 per cent 
in cash and 10 per cent in notes. The plaintiff, whose consent, as largest 
creditor, was necessary, refused and filed objections. Finally, in accordance 
with a secret agreement, the plaintiff assigned its claim to a dummy, who exe- 
cuted eight notes to the plaintiff, three indorsed by the defendant, a financially 
disinterested relative of the bankrupt partners, three by the bankrupts, and 
two by the bankrupts and the defendant. The dummy then assigned the 
plaintiff’s claim to the defendant, who withdrew the objections to the com- 
position, which then went through. Both assignments were recorded. The 
first three notes, which were paid, represented 20 per cent of the plaintiff’s 
claim; the other five amounted to 4o per cent. In an action on the seventh 
note, judgment was given for the defendant, and the plaintiff appealed. Held, 
that since the secret agreement was only a subterfuge to give a preference 
over other creditors, it was illegal and unenforceable. Judgment affirmed. 
State Bank v. Sif, 238 N. Y. Supp. 485 (App. Div. 1930). 

A bankrupt may make a valid agreement with a creditor to pay his claim 
in full in return for a loan to pay a composition. Zavelo v. Reeves, 227 
U. S. 625 (1913); Columbia Sav. Bank & Trust Co. v. Moore, 135 S. C. 298, 
133 S. E. 545 (1926). Contra: Lieblein v. George, 193 Mich. 462, 160 N. W. 
538 (1916). But any other arrangement by which the bankrupt agrees to 
pay a greater proportion of his claim to one creditor than to others who join 
in the composition, is, if secret, unenforceable. Jn re Gordon, 245 Fed. 
gos (S. D. N. Y. 1917); Ferguson-McKinney Dry Goods Co. v. Beuckman, 
198 Mo. App. 41, 198 S. W. 504 (1917); Weinstein v. Schneider, 118 Misc. 
253, 192 N. Y. Supp. 897 (1922). The same is true of a third person’s 
agreement to pay a creditor a bonus for consenting to a composition. Jacobs 
v. Sif, 74 Misc. 58, 131 N. Y. Supp. 656 (1911); Burk v. Wright, 226 App. 
Div. 274, 235 N. Y. Supp. 105 (1929); cf. White v. Kuntz, 107 N. Y. 518, 
14 N. E. 423 (1887). As the dissenting judge points out, the plaintiff in the 
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present case had assigned its claim, and so was no longer a creditor. But 
the majority rightly regarded the substantial effect of the transaction. Its 
vice lay in the concealment from the other creditors. See Klaw v. Famous 
Players-Lasky Corp., 207 App. Div. 211, 215, 201 N. Y. Supp. 691, 694 
(1923). The recording of the assignments should not be considered as giving 
notice of the arrangement. Otherwise it would be an easily assumed cloak 
for fraud. No reason appears why other creditors should not bona fide buy 
up an objecting creditor’s claim. Cf. In re Comstock, 154 Fed. 747 
(D. R. I. 1907). But such purchases by third persons are less obviously 
genuine and should be scrutinized with care. Cf. Jn re Weintrob, 240 Fed. 
532 (E. D. N. C. 1917). 


BANKRUPTCY — DISCHARGE — EFFECT OF FALSE STATEMENT IN WRIT- 
ING BY ONE PARTNER ON Co-PARTNER’S RIGHT TO DISCHARGE. — A partner- 
ship, composed of A and B, made false statements of its financial condition 
to C, who was thereby induced to extend credit to the firm. Later A and B, 
individually and as partners, were adjudicated bankrupt. On their applica- 
tion for discharge, C objected. Section 14(b) of the Bankruptcy Act provides 
that a bankrupt shall be granted a discharge unless he has “ (3) obtained 
money or property on credit . . . by making . . . a materially false state- 
ment in writing respecting his financial condition.” 32 Stat. 797 (1903), 
11 U. S. C. § 32(b)(3) (1926), as amended by 44 Stat. 663 (1926), 11 
U. S. C. Supp. III § 32(b)(3) (1929). The referee found that A had had 
knowledge of the falsity of the statement, and denied discharges to A and B, 
both as partners and individually. They appealed to the district court. Held, 
that they were not entitled to a discharge. Report affirmed. Jn re Fineberg, 
36 F.(2d) 392 (W. D.N. Y. 1929). 

Although A, in sanctioning the false statements, acted in a representative 
capacity, his application for an individual discharge was properly refused. 
Ragan, Malone & Co. v. Cotton & Preston, 200 Fed. 546 (C. C. A. 5th, 1912); 
cf. Levy v. Industrial Finance Corp., 276 U. S. 281 (1928) (officer and 
controlling stockholder of corporation), (1928) 76 U. or Pa. L. REv. 863. 
But a bankrupt whose agent or partner made a false statement of financial 
condition was not denied a discharge under subsection 3 before the amend- 
ment of 1926, so long as he, personally, had no knowledge of the statement’s 
falsity. Gilpin v. Merchants’ Nat. Bank, 165 Fed. 607 (C. C. A. 3d, 1908) 
(agent); Hardie v. Swafford Bros. D. G. Co., 165 Fed. 588 (C. C. A. 5th, 
1908) (partner); see 1 CoLLierR, BANKRUPTCY (13th ed. 1923) 555, n.387. 
But cf. In re Reed, 191 Fed. 920 (W. D. Okla. 1911). The Gilpin case, in 
expounding the punitive character of § 14, pointed out that its other subsec- 
tions emphasized the element of bad faith. The amendment of 1926 elimi- 
nated the phrase, “ with intent to conceal his financial condition,” from sub- 
section 2, which relates to falsified accounts. 44 Stat. 663 (1926), 11 U.S.C. 
Supp. III § 32(b)(2) (1929). But this one omission would not seem of suf- 
ficient weight to alter the character of the entire section. The amendment 
was made in contemplation of other ends. See Report of Special Committee 
of Practice in Bankruptcy (1925) 50 A. B. A. REP. 478, 483. And the courts 
have placed no emphasis on the change. See Woolen Corp. of America v. 
Gitnig, 33 F.(2d) 259 (C. C. A. 3d, 1929) (under subsection 3); Davis v. 
Jacobs, 35 F.(2d) 936 (C. C. A. rst, 1929) (under subsection 4); see (1929) 
42 Harv. L. Rev. 822. The instant case can therefore be supported only on 
the ground that B did not sustain the burden of establishing lack of knowl- 
edge. Woolen Corp. of America v. Gitnig, supra; In re Savarese, 209 Fed. 830 
(C. C. A. 2d, 1913); In re Simon, 201 Fed. 1004 (W. D. N. Y. 1913); ef. 
In re Schachter, 170 Fed. 683 (S. D. N. Y. 1909). 
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BANKS AND BANKING— NATIONAL BANKS — LIABILITY TO ASSESSMENT 
or ONE WHo IN Goop FAITH TRANSFERS STOCK TO MINOR CHILDREN. — The 
defendant purchased nineteen shares of national bank stock, intending to 
give them to his minor children. He presented the certificates for the stock 
to the bank, indorsed in blank by the seller, and new certificates were issued 
and registered in the names of the children. The bank failed, and the re- 
ceiver sued to recover the amount of an assessment on the stock imposed by 
the comptroller of the currency. The question whether one in the defend- 
ant’s situation is liable was certified to the Supreme Court. Held, that a 
purchaser of stock can not escape liability to assessment by a transfer to 
persons withor’ legal capacity to assume the obligation. Question answered 
in the affirm. e. Early v. Richardson, 280 U.S. 496 (1930). 

A stockho.. -r’s liability to assessment is not contractual, but is imposed 
by statute as an incident of ownership. 38 Stat. 273 (1913), 12 U.S.C. § 64 
(1926); McClaine v. Rankin, 197 U. S. 154 (1905); cf. Scott v. Deweese, 
181 U. S. 202 (1901). As between parties to a sale, title passes without a 
transfer on the books of the bank. Johnston v. Laflin, 103 U. S. 800 (1880); 
cf. Bank v. Lanier, 11 Wall. 369 (U. S. 1870). As against creditors, if no 
such transfer is made, the seller is estopped to deny that he is the real owner. 
Matteson v. Dent, 176 U.S. 521 (1900); Jrons v. Manufacturers’ Nat. Bank, 
27 Fed. sgt (C. C. N. D. Ill. 1886), rev’d on other grounds sub nom. Rich- 
mond v. Irons, 121 U. S. 27 (1887). But cf. Whitney v. Butler, 118 U. S. 
655 (1886). But the real owner may be held, although the shares have never 
been registered in his name, where he has caused the stock to be transferred 
to an irresponsible person as nominal owner in order to avoid the statutory 
liability. National Bank v. Case, 99 U. S. 628 (1878); Ohio Valley Nat. Bank 
v. Hulitt, 204 U.S. 162 (1907); cf. Anderson v. Philadelphia Warehouse Co., 
111 U.S. 479 (1884); Pauly v. State Loan & Trust Co., 165 U. S. 606 (1897). 
But cf. Earle v. Carson, 188 U. S. 42 (1903). It follows from its statutory 
basis that the liability is conditioned upon a valid assent to ownership. Wiéil- 
liams v. Vreeland, 250 U. S. 295 (1919); see Keyser v. Hitz, 133 U.S. 138, 
149 (1890). A married woman, though incapable of contracting, may never- 
theless be liable to assessment as owner. Keyser v. Hitz, supra; Christopher 
v. Norvell, 201 U. S. 216 (1906). But since an infant is legally incapable of 
any binding assent, a person can not escape liability by a transfer to his minor 
children, even though such transfer is made in good faith. Foster v. Chase, 
75 Fed. 797 (C. C. D. Vt. 1896); Aldrich v. Bingham, 131 Fed. 363 
(W. D. N. Y. 1904). 


Brokers — Marcin Stocks—ErFFrect OF PROVISION IN CONTRACT 
AGAINST WAIVER OF BROKER’s RicHts. — The plaintiff purchased stock on 
margin through the defendant stockbroker, signing a printed agreement pre- 
pared by the latter, which provided that the broker, whenever he deemed it 
necessary for his protection, might close out the account “ without demand 
for margin, and/or advertisement or notice of purchase or sale, which are 
expressly waived, and no specific demand or notice shall invalidate this 
waiver.” The defendant mailed a notice that a “stop loss ” order had been 
placed on the plaintiff’s stocks. When the plaintiff received this notice, three 
of the stocks had already been sold, and the rest were sold the next day with- 
out regard to the terms of the order. The plaintiff brought an action for con- 
version on the ground that the account had been closed out without reasonable 
notice. The defendant moved to set aside a verdict rendered for the plaintiff. 
Held, that the notice given to the plaintiff constituted a “ waiver” of the 
proyision authorizing the defendant to sell without notice, and also of the 
provision that “no specific demand or notice shall invalidate this waiver.” 
Motion denied. Klapp v. Bache, 135 Misc. 508, 239 N. Y. Supp. 129 (1929). 
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A stockbroker may secure by contract the right to close out margin ac- 
counts without making demand for more margin or giving notice of sale. 
Stibbard v. Owen, 243 Mich. 138, 219 N. W. 636 (1928); Godfrey v. Newman, 
135 Misc. 764, 239 N. Y. Supp. 585 (1930); see Smith v. Craig, 211 N. Y. 
456, 463, 105 N. E. 798, 800 (1914); Note (1930) 43 Harv. L. REv. 628. 
The right thus obtained, however, is held to have been “ waived” either by 
specific acts of demand or notice, or by a course of conduct which causes the 
customer reasonably to expect that notice will be given before his account is 
closed out. Rosenthal v. Brown, 247 N. Y. 479, 160 N. E. 921 (1928); Miller 
& Co. v. Lyons, 113 Va. 275, 74 S. E. 194 (1912); cf. Toplitz v. Bauer, 161 
N. Y. 325, 55 N. E. 1059 (1900); Small v. Housman, 208 N. Y. 115, 101 N. E. 
700 (1913). But the broker should be able to protect himself by a bilateral 
agreement that certain acts shall not constitute a “ waiver” of his reserved 
rights. Cf. 2 WILLIstTon, ConTRACTS (1920) § 765. The instant case seems 
to be the first to test the efficacy of such an attempt. Since a “ stop loss ” 
order is merely a notice that a sale will be made when the stocks reach certain 
prices on the market, it is as clearly within the provision against waiver as a 
notice of sale at a specified time. The attitude of hostility toward the stock- 
broker evidenced in the instant case has been popular with the courts. See 
Hughes v. Barrell, 167 Ill. App. 110, 121 (1912); Toplitz v. Bauer, supra, at 
332, 55 N. E. at 1062; Note (1930) 43 Harv. L. Rev. 628; cf. Rosenthal v. 
Brown, supra. But see Richter v. Poe, tog Md. 20, 29, 71 Atl. 420, 424 
(1908). This may explain but hardly justifies the result reached. 


CARRIERS — Goops: CHARGES AND LIENS — COUNTERCLAIM BY SHIPPER 
IN ACTION FOR FREIGHT CHARGES. — The defendant delivered to the plain- 
tiff, a common carrier, a quantity of grapes for interstate shipment. In 
an action by the plaintiff for the freight charges, the defendant counterclaimed 
for injury to the grapes in transit. The Hepburn Act provides that no 
carrier shall “ collect or receive a greater or less or different compensation 
.. . than the rates . . . specified in the tariff; . . . nor . . . refund or remit 
in any manner . . . any portion of the rates . . . so specified.” 34 Srar. 
587 (1906), 49 U. S. C. §$6(7) (1926). The district court allowed the 
counterclaim, and the plaintiff appealed. The question was certified to the 
Supreme Court whether the Hepburn Act prevents a shipper from counter- 
claiming in such a situation. Held, that in the absence of a clear showing 
of such legislative intent, the Act does not forbid the counterclaim. Ques- 
tion answered in the negative. Chicago & N. W. Ry. v. Lindell, 50 Sup. Ct. 
200 (U. S. 1930). 

The Hepburn Act has been broadly interpreted in order to prevent any 
possible opportunity for discrimination. Thus, a carrier is allowed to receive 
only money for transportation. Louisville & N. R. R. v. Mottley, 219 U. S. 
467 (1911) (agreement to transport in exchange for release of tort claim) ; 
Chicago, Ind. & L. Ry. v. United States, 219 U. S. 486 (1911) (transporta- 
tion in exchange for advertising). And neither carrier nor shipper is bound 
by a settlement of a disputed freight claim. Galveston, H. & S. A. Ry. v. 
Lykes Bros., 294 Fed. 968 (S. D. Tex. 1923); Farrar v. Perkins, 122 Kan. 
141, 251 Pac. 440 (1926). But the factor of court supervision differentiates 
cases of the type under consideration. The chance of discrimination is not 
lessened by denying the right to counterclaim, since collusion is as possible 
in separate actions as in a single suit. See Wells, Fargo & Co. v. Cuneo, 
241 Fed. 727, 730 (S. D. N. Y. 1917); Chicago & N. W. Ry. v. Tecktonius 
Mfg. Co., 262 Fed. 715, 716 (E. D. Wis. 1920); (1917) 31 Harv. L. REV. 
305; (1928) 28 Cor. L. Rev. 112, 113. And allowing the defendant this right 
has the great practical advantage of preventing multiplicity of action and 
unnecessary expense. See Blume, A Rational Theory for Joinder of Causes 
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of Action and Defenses, and for the Use of Counterclaims (1927) 26 Micu. 
L. REv. 1, 52 et seg. Moreover, many statutes provide that failure to coun- 
terclaim in a justice’s court will bar a later independent action. Bowdish & 
Degarmo Bros. v. Groscup, 70 W. Va. 758, 74 S. E. 950 (1912); see Note 
(1920) 8 A. L. R. 694, 735. The lower federal courts, and the state courts, 
have been divided as to allowing counterclaims in the situation presented 
by the instant case. Many have denied it. Pennsylvania R. R. v. South 
Carolina Produce Ass’n, 25 F.(2d) 315 (E. D. S. C. 1928); Fullerton Lumber 
Co. v. Chicago, M., St. P. & Pac. R. R., 36 F.(2d) 180 (C. C. A. 8th, 1929); 
Delaware, L. & W. R. R. v. Henry Nuhs Co., 93 N. J. L. 309, 111 Atl. 223 
(1919). But the Supreme Court’s decision settles the question in accordance 
with what seems the more sensible view. Chicago, M. & St. P. Ry. v. Pioneer 
Grain Corp., 26 F.(2d) go (D. Minn. 1928); Nashville, C. & St. L. Ry. v. 
Tennessee Mill Co., 143 Tenn. 237, 227 S. W. 443 (1920). 


CHoses IN ACTION— RIGHTS AND LIABILITIES OF ASSIGNEE — EFFECT 
or Notice oF Prior ASSIGNMENT BEFORE RECEIVING PAYMENT. — A, who 
had a right to receive stock from trustees appointed under an employees’ 
stock acquisition plan, assigned his right for value, first to the plaintiff, and 
subsequently to the defendant, who had no knowledge of the previous as- 
signment. After learning of the prior assignment, the defendant acquired 
the stock from the trustees, who were without notice of any adverse claim. 
The plaintiff sued to recover the stock or its value. From a judgment for 
the plaintiff, the defendant appealed. Held, that since the plaintiff, having 
acquired an equitable interest for value in good faith, had also, though after 
notice of a prior equity, secured the legal title, he will be protected. 
Judgment reversed. First Nat. Bank v. Ferrel, U. S. Daily, Feb. 4, 1930, at 
3372 (Okla.). 

Although a second assignee for value holds an equity normally inferior 
to that of the first, he is protected if he innocently obtains satisfaction of 
the obligation. Judson v. Corcoran, 17 How. 612 (U. S. 1854); Fischer v. 
Knox, 13 Pa. 622 (1850); see ContTRAcTS RESTATEMENT (Am. L. Inst. 
1928) §173(b). But cf. Central Trust Co. v. West India Imp. Co., 169 
N. Y. 314, 62 N. E. 387 (1901); Mumford v. Stohwasser, L. R. 18 Eq. Cas. 
556, 563 (1874). The result is less certain if the holder of an equity learns of 
a prior equity after paying value, but before securing satisfaction. If he 
then secures satisfaction from the person against whom the prior equity 
runs, he gets no preference. Carnegie Trust Co. v. Battery Place Realty Co., 
67 Misc. 452, 122 N. Y. Supp. 697 (1910) (successive assignees); Wet- 
more v. Porter, 92 N. Y. 76 (1883) (cestui and assignee); Saunders v. 
Dehew, 2 Vern. 270 (1692) (cestui and equitable mortgagee); Fash v. Rava- 
sies, 32 Ala. 451 (1858) (equitable mortgagees) ; Wenz v. Pastene, 209 Mass. 
359, 95 N. E. 793 (1911) (promisees of contracts to convey same land); 
see Scott, Cases oN Trusts (1919) 669, n.1. This result is explicable on 
the ground that in such cases there is something akin to participation in a 
“breach of trust.” See Ames, Purchase for Value Without Notice (1887) 
1 Harv. L. Rev. 1, 6, n.1; cf. Harpham v. Shacklock, 19 Ch. D. 207, 214 
(1881). Where a second assignee obtains satisfaction from one not sub- 
ject to the prior equity, this element is lacking, and some courts have 
reached a contrary result. Dueber Watch Case Mfg. Co. v. Daugherty, 62 
Ohio St. 589, 57 N. E. 455 (1900) (alternative holding); Dodds v. Hills, 2 
Hem. & M. 424 (1865). Although in these two cases the prior equities were 
latent, the decisions can not be explained on this ground, since in these 
jurisdictions such equities survive assignment. Margenthaler v. Cohen, 103 
Ohio St. 328, 132 N. E. 730 (1921); Cockell v. Taylor, 15 Beav. 103 (1851). 
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Similarly, in England, where the assignee first notifying the obligor of his 
assignment receives priority, knowledge of a previous assignment when giv- 
ing notice is immaterial. Mutual Life Assur. Soc. v. Langley, 32 Ch. D. 460 
(1886). The English doctrine of tabula in naufragio and its limitations also 
appear to support a distinction depending on whether the final transfer in- 
volves a breach of trust. Marsh v. Lee, 1 Cas. Ch. 162 (1669); Taylor v. 
Russell, [1892] A. C. 244; Harpham v. Shacklock, supra; see Scott, op. cit. 
supra, at 692-93. But that doctrine has been rejected in the United States 
and abolished in England. See Ames, CAsEs ON TrusTs (1881) 541, n.1; 
Law oF Property Act, 15 & 16 Gro. V, c. 20, §94(3) (1925). And it 
is noteworthy that in Dodds v. Hill the only action remaining to be taken 
after notice was to secure transfer of stock on a company’s books. The 
case may therefore be explained on the ground that legal title had already 
passed. Winter v. Montgomery Gas-Light Co., 89 Ala. 544, 7 So. 773 
(1890); see BALLANTINE, PRIVATE CoRPORATIONS (1927) 461, 489. A dis- 
tinction depending on the good faith of the transferor seems unsound, for 
whatever the state of his conscience, the assignee’s conduct is equally repre- 
hensible. Cf. 2 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 770 
(trustee’s ignorance of cestui’s rights no protection to purchaser with notice). 
Hence a rule contrary to that of the principal case appears correct. See 
Boone v. Chiles, to Pet. 177, 211 (U. S. 1836); CoMMENTARIES ON CON- 
TRACTS RESTATEMENT (Am. L. Inst. 1928) §173. But see Bailey v. Barnes, 
[1894] 1 Ch. 25, 36-37 (extension of tabula in naufragio); 2 PoMERoy, 


op. cit. supra, § 729. 


ConFLict or LAwS — ADMINISTRATION OF ESTATES — INCLUSION OF For- 
EIGN REALTY IN DETERMINING STATUTORY ALLOTMENT TO SURVIVING 
Spouse. — The testatrix’s husband elected to take the share allowed him by 
a statute which gave to the surviving spouse, in lieu of the provision made for 
him by will, “ the use for life of one third in value of all the property ” of the 
deceased. The statute also provided that the allotment be “ set out by dis- 
tributors appointed by the court.” Conn. Gen. Stat. (1918) § 5055, as 
amended by Pub. Acts 1921, c. 221. The testatrix owned real estate in New 
Jersey and New York as well as in Connecticut, the state of her domicil. 
In an action to determine the husband’s statutory share in the estate, the 
court reserved the question whether the realty located outside the state 
should be taken into consideration. Held, that realty outside the state must 
be excluded from the calculations in determining the husband’s share. Ques- 
tion answered in the negative. Bankers’ Trust Co. v. Greims, 147 Atl. 290 
(Conn. 1929). 

The Connecticut court can not, of course, determine the distribution of 
foreign realty. Clarke v. Clarke, 178 U. S. 186 (1900); Braman v. Babcock, 
98 Conn. 549, 120 Atl. 150 (1923). But it has the power to use the prop- 
erty within the state to enforce the statute. Estate of Dwyer, 159 Cal. 680, 
115 Pac. 242 (1911); Decker v. Vreeland, 220 N. Y. 326, 115 N. E. 989 
(1917); Paschal v. Acklin, 27 Tex. 173 (1863); cf. Caruso v. Caruso, 143 Atl. 
771 (N. J. 1928). The expense and difficulty of the appraisal of foreign prop- 
erty are avoided if each state considers only the realty within its borders. But 
where, as in the instant case, no similar statutory provision for the surviving 
spouse exists in the other states in which the decedent’s real property is lo- 
cated, such a procedure sacrifices the interests of the spouse. See N. J. Comp. 
Stat. (1911) 1917-24; N. Y. Ann. Cons. Laws (2d ed. 1917) c. 18. And 
a court can appraise foreign land. Mallette v. Scheerer, 164 Wis. 415, 160 
N. W. 182 (1916); see Estate of Dwyer, supra, at 692, 115 Pac. at 247; cf. 
Penn v. Baltimore, t Ves. Sr. 444 (1750). The absence of provision in the 
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statute for such an appraisal may justify the result in the instant case, even 
though the danger of an excessive allowance to the spouse through further 
special allotments in subsequent foreign administrations is not present. Cf. 
(1930) 39 YALE L. J. 760. But the rule laid down that the statute must, 
therefore, be taken to exclude all realty outside Connecticut seems unneces- 
sarily broad. Where the lack of means of appraisal is removed by a prior 
foreign administration, the court may well adjust the allotment to the spouse 
on the basis of the entire estate, and in the light of any payment already re- 
ceived abroad. Estate of Dwyer; Paschal v. Acklin, both supra; cf. Decker 
v. Vreeland, supra; McGehee v. McGehee, 152 Md. 661, 136 Atl. g05 (1927); 
Baughman’s Estate, 281 Pa. 23, 126 Atl. 58 (1924). 


CORPORATIONS — DISREGARDING CORPORATE FICTION — LIABILITY oF Par- 
ENT CORPORATION FOR ACTS OF SUBSIDIARY. — The plaintiff’s intestate was 
killed in a grade-crossing accident by a train of the West Jersey and Seashore 
Railroad. The defendant owned a majority of the capital stock of this com- 
pany; the locomotive and the coaches were marked “ Pennsylvania”; 
“P. R. R.” appeared on the uniforms of some of the train crew; and the train 
was listed in the time table of the “ Pennsylvania Railroad System.” Letters 
were introduced to show that the defendant’s claim agent had handled the 
plaintiff’s claim as though the defendant were liable if anyone was. From 
a judgment for the plaintiff, the defendant appealed. Held, that the question 
whether the defendant controlled the train was properly left to the jury, and 
that its finding will not be disturbed where facts indicate that the subsidiary 
was a mere agency of the parent. Judgment affirmed. Ross v. Pennsylvania 
R. R., 148 Atl. 741 (N. J. 1930). 

Control and operation of a subsidiary railroad as part of a unified system 
has been said to make the parent corporation liable for the subsidiary’s torts. 
Davis v. Alexander, 269 U. S. 114 (1925). But something more than exer- 
cise of the control afforded by ownership of a majority or all of the stock 
is generally thought necessary to justify a disregard of the corporate entity. 
Martin v. Development Co., 240 Fed. 42 (C. C. A. oth, 1917); Bethlehem 
Steel Co. v. Raymond Concrete Pile Co., 141 Md. 67, 118 Atl. 279 (1922); 
Stone v. Cleveland, C., C. & St. L. Ry., 202 N. Y. 352, 95 N. E. 816 (1911); 
see Douglas and Shanks, /nsulation of Liability Through Subsidiary Corpora- 
tions (1929) 39 YALE L. J. 193, 196. The only additional basis shown for 
holding the present defendant is the representation, made under its direction 
to the public, that the operation of the train was its own. Representations 
of this sort, if acted on to the detriment of the actor, might well entail lia- 
bility. See Douglas and Shanks, supra, at 197. But cf. Berkey v. Third Ave. 
Ry., 244 N. Y. 84, 155 N. E. 58 (1926), (1927) 40 Harv. L. REV. 1011; 
Bergenthal v. State Garage & Trucking Co., 179 Wis. 42, 190 N. W. go! 
(1922). In the present case, they may have been responsible for the change 
of position involved in bringing suit against the parent corporation. Sup- 
port for such a basis of recovery seems to be found in some holdings, though 
it has received little discussion. Cf. Lehigh Valley R. R. v. Dupont, 128 
Fed. 840 (C. C. A. 2d, 1904); Oriental Investment Co. v. Barclay, 25 Tex. 
Civ. App. 543, 64 S. W. 80 (1901). But the suggested reasoning applies to the 
instant case only if it is presumed that action was brought in ignorance of the 
corporate relations. Such a presumption would ordinarily not be true in 
fact. 


CorPORATIONS — REORGANIZATION — Errect Upon C1iarms oF Novn- 
RESIDENT CrepiTors. — The plaintiff, an Iowa corporation, was the payee of 
a check on the defendant, a South Dakota bank. It sent the check in for 
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payment through a local bank, expecting the defendant to pay by draft, ac- 
cording to the banking custom of the district. The defendant, however, hav- 
ing charged the drawer’s account, sent the plaintiff its cashier’s check. The 
plaintiff protested and returned the check, but before its receipt the defendant 
became insolvent. Subsequently the defendant was reorganized under South 
Dakota law. S. D. Laws 1925, c. 104. The plaintiff took no part in the pro- 
ceedings. Under the reorganization plan, creditors were obliged to receive 
deposit certificates for a percentage of their claims, and trustees’ certificates 
for the balance. The plaintiff refused to accept these, and sued in South 
Dakota for the full amount of the check. From a judgment for the defend- 
ant, the plaintiff appealed. Held, that since the plaintiff was a non- 
participating non-resident, it was not affected by the reorganization. Judg- 
ment reversed. Hornick, More & Porterfield v. Farmers’ & Merchants’ Bank, 
227 N. W. 375 (S. D. 1929). 

The reorganization did not purport to transfer the assets of the old cor- 
poration to a new one, but only to substitute new obligations for those of the 
old corporation. Jn re Farmers’ Exchange Bank, 225 N. W. 307 (S. D. 1929). 
Such proceedings, if they make fair provision for all classes of creditors, are 
binding upon creditors within the jurisdiction. Hancock v. Toledo, P. & W. 
R. R., 9 Fed. 738 (N. D. Ill. 1882); Farmers’ & Merchants’ Bank v. Tom- 
linson, 225 N. W. 305 (S. D. 1929); see Note (1926) 39 Harv. L. Rev. 1076. 
The opposite result as to non-resident creditors is reached in the instant case 
by the persuasive analogy to discharges in insolvency granted by state courts, 
where the rule is well settled that such creditors, who were not served within 
the jurisdiction, and have not voluntarily appeared in the proceedings, are not 
affected. Ogden v. Saunders, 12 Wheat. 213 (U. S. 1827); Baldwin v. Hale, 
1 Wall. 223 (U. S. 1863); Felch v. Bugbee, 48 Me. 9 (1859); see (1899) 
12 Harv. L. REv. 434. This rule is perhaps unfortunate, in that it prevents 
absolute finality in insolvency and reorganization proceedings. See Bailey, 
A Discharge in Insolvency, and Its Effect on Non-Residents (1893) 6 Harv. 
L. REv. 349; Walker, Reorganization by Decree: Recent Noteworthy In- 
stances (1921) 6 Corn. L. Q. 154. But the instant decision seems inevitable. 
It is true that a non-resident bondholder has been held to be bound by the 
terms of a reorganization carried out by the state of the corporation’s creation. 
Canada So. Ry. v. Gebhard, tog U. S. 527 (1883). But the reasoning behind 
that decision, that the contract was made with reference to the law of the 
state of incorporation, is clearly inapplicable to the instant case, where the 
plaintiff never intended to become a creditor of the defendant. 


Emp overs’ Liapitity Acts — FEDERAL — LIMITATION OF ACTIONS. — 
In May, 1918, the plaintiff’s intestate recovered a judgment against the de- 
fendant railroad under the law of Indiana for injuries occurring in October, 
1917. He died of his injuries before the Indiana Supreme Court affirmed 
the judgment in March, 1922; and his widow, as executrix, was substituted 
as respondent when the case was taken up to the Supreme Court of the 
United States on certiorari. The decision was there reversed on the ground 
that the action should have been brought under the Federal Employers’ 
Liability Act. Baltimore & Ohio S. W. R. R. v. Burtch, 263 U. S. 540 
(Jan., 1924). In March, 1924, the case being back in the court of 
first instance, the plaintiff amended the original complaint to include the 
cause of action accruing to her because of the death. Section 1 of the 
Federal Employers’ Liability Act provides for liability “to any person 
suffering injury while he is employed by such carrier . . . or in case of 
death . . . to his personal representative, for the benefit of the surviving 
widow. .. .” 35 Stat. 65 (1908), 45 U. S. C. § 51 (1926). Section 6 sets 
up a limitation of two years, calculated from the day the cause of action 
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accrues. 35 STAT. 66 (1908), 45 U. S. C. § 56 (1926). Section 9 provides 
that “any right of action given . . . to a person suffering injury shall sur- 
vive to . . . his personal representative . . . ; but in such cases there shall 
be only one recovery for the same injury.” 36 Stat. 291 (1910), 45 U.S.C. 
§ 59 (1926). The defendant’s plea of limitation was overruled, and the 
Supreme Court of Indiana affirmed a judgment for the plaintiff which in- 
cluded damages for both the deceased’s injuries and the pecuniary loss to 
his widow. A writ of certiorari was again granted. Held, that the amend- 
ment introduced a new and distinct cause of action, which was barred by 
§ 6. Judgment reversed. Baltimore & Ohio S. W. R. R. v. Carroll, 280 U. S. 
491 (1930). Rola 

The theory that the statute sets up distinct rights was first thought neces- 
sary in order to avoid the common law doctrine that an action in tort does 
not survive, and thus to allow recovery for the dependents. Michigan Cent. 
R. R. v. Vreeland, 227 U. S. 59 (1913). After the amendment of 1910 the 
same theory was employed to reconcile the otherwise inconsistent language 
of § 9 of the statute, and so sanction both recoveries by the administrator. St. 
Louis, Iron Mt. & So. Ry. v. Craft, 237 U. S. 648 (1915). Its mechanical 
application in this case clearly justifies the result. Yet the paradox is ap- 
parent: the doctrine which served to create and preserve the right of action 
in the dependents is the means of stifling its beneficial use, for apparently 
there is now no practicable method whereby it may be asserted, when the 
death of the employee from his injuries occurs during the leisurely process 
of appeal from a judgment in his favor. With this in view, a different ap- 
proach is imperative. First, the present decision is in contrast with the 
marked leniency of the court in permitting amendment after the two-year 
period to make the complaint conform with proof of jurisdictional facts nec- 
essary to bring the action under the federal law. Seaboard Air Line Ry. v. 
Renn, 241 U. S. 290 (1916); New York Cent. & Hud. Riv. R. R. v. Kinney, 
260 U.S. 340 (1922); cf. St. Louis, S. F. & Tex. Ry. v. Smith, 171 S. W. 512 
(Tex. Civ. App. 1914), aff'd, 243 U. S. 630 (1917); see (1930) 39 YALE 
L. J. 586. Secondly, it is said that the test of permissibility of amendment 
is whether “it introduces a different cause of action” instead of merely 
“expanding or amplifying ” the original one. See Seaboard Air Line Ry. v. 
Renn, supra, at 293. The causes of action in the employee and his depend- 
ents are so substantially alike that a release by the former is a defense to 
any action after his death. Mellon v. Goodyear, 277 U. S. 335 (1928). 
Finally, the consideration which has led to previous liberality in allowing 
amendment would seem equally forceful here: the essential issues are not 
changed, and the same facts would be necessary in proof were the amend- 
ment permitted. Seaboard Air Line Ry. v. Koennecke, 239 U. S. 352 (1915); 
see New York Cent. & Hud. Riv. R. R. v. Kinney, supra, at 346. 


FoREIGN CORPORATIONS — JURISDICTION — EFFECT OF GENERAL APPEAR- 
ANCE BY ForREIGN INTERSTATE RAILROAD. — Merchandise delivered to the de- 
fendant railroad to be transported to Baltimore and thence to the plaintiff in 
Poland was lost in transit. The plaintiff, a department of the Polish Govern- 
ment, brought suit in New York against the defendant, a foreign corporation 
doing business there. A statute provides that an action against a foreign 
corporation may be maintained by a non-resident if the defendant is doing 
business within the state. N. Y. GENERAL CorporaTION Law (1929) § 225. 
After making a general appearance, the defendant moved to dismiss the com- 
plaint for want of jurisdiction. On removal from the state to the federal 
court, the motion was renewed. Held, that since the objection that the 
statute imposed an undue burden on interstate commerce goes to the sub- 
ject matter of jurisdiction, it was not waived by a general appearance. Com- 
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plaint dismissed. Panstwowe Zaklady Graviozne v. Automobile Ins. Co., 36 
F.(2d) 504 (S. D. N. Y. 1929). 

A state court may not entertain a suit on a foreign cause of action against 
a foreign defendant if to do so would impose an undue burden on interstate 
commerce. Davis v. Farmers’ Co-operative Equity Co., 262 U.S. 312 (1923); 
Michigan Cent. R. R. v. Mix, 278 U.S. 492 (1929); cf. Atchison, T. & S. F. 
Ry. v. Wells, 265 U. S. tor (1924) (garnishment proceedings); see Notes 
(1929) 14 Corn. L. Q. 489; (1929) 13 Minn. L. REv. 485. A statute making 
a special appearance a basis for jurisdiction is invalid in such a situa- 
tion. Michigan Cent. R. R. v. Mix, supra. But, in contrast to the Mix 
case, here the defendant had an opportunity to raise the objection. The 
question presented was thus a new one, whether the restriction limits 
consensual jurisdiction. See Note (1929) 42 Harv. L. Rev. 1062, 1067, 
n.25. The court’s statement that it had no jurisdiction seems to be incon- 
sistent with prior decisions against foreign railroads on foreign causes of 
action. Davis v. Cleveland, C., C. & St. L. Ry., 217 U. S. 157 (1910); 
St. Louis S. W. Ry. v. Alexander, 227 U. S. 218 (1913); Missouri, K. & 
T. Ry. v. Reynolds, 255 U. S. 565 (1921), af’'g Reynolds v. Missouri, 
K. & T. Ry., 228 Mass. 584, 117 N. E. 913 (1917). The Alexander and Rey- 
nolds cases have been explained on the ground that the objection of the bur- 
den on interstate commerce was not raised. See Davis v. Farmers’ Co- 
operative Equity Co., supra, at 317. But it has never been suggested that all 
these judgments are void, as they must be if jurisdiction was lacking. It 
would seem that the restriction limits exercise, rather than existence, of juris- 
diction. Cf. (1929) 42 Harv. L. Rev. 1078 (immunity of foreign sovereign). 
It may be urged that the defendant can not waive the objection, since it was 
imposed in the interest of the public to safeguard an unimpeded flow of com- 
merce. In any event, however, it should be extended no further than its pur- 
pose justifies. After the expenses of trial have been incurred, the harm to 
the public has been done; indeed, to allow the defense may impose the addi- 
tional burden of defending another action. If the instant case is to be sup- 
ported, its authority should be confined to its facts, and withdrawal allowed 
after appearance only up to the time of trial. 


IncoME TAXES— WHAT Is INCOME— EXCHANGE OF STOCK THROUGH 
Meprium or CasH DivipEND AND StTocK RIGHT IN CORPORATE MERGER. — 
The B trust company, in order to acquire all the assets of the A bank, entered 
into a contract with the bank, its stockholders, and trustees, whereby all the 
A stock was transferred to the trustees, who sold each share to the trust com- 
pany for $400 and the right to buy four shares of B stock at $100 each. In 
pursuance of the contract, the money thus received was used in exercising the 
rights, and the trustees distributed to the former stockholders of the A bank 
four shares of B stock for each one of A they had held. Shea v. Commissioner 
of Int. Rev., 11 B. T. A. 557 (1928). The market value of a share in the 
trust company was then $220. In his return under the Revenue Act of 1918, 
the defendant, originally a bank stockholder, computed his gain as the dif- 
ference between $400 and the price at which he had bought his bank stock. 
The Commissioner of Internal Revenue brought an action for the recovery 
of a deficiency, alleging that the value of the right should be included, making 
$880 the basis of measurement. The Board of Tax Appeals sustained his con- 
tention, and the defendant appealed. Held, that the value of the right must 
be included in the tax return. Determination affirmed. Moran v. Lucas, 36 
F.(2d) 546 (App. D. C. 1929). 

A right given to buy stock in a corporation other than the one in which the 
taxpayer is a shareholder is taxable income, by analogy to a cash dividend. 
Estate of Metcalf v. Commissioner of Int. Rev., 13 B. T. A. 236 (1928); 
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I. T. 1546, II-1 Cum. Bull. 56 (1923); cf. Peabody v. Eisner, 247 U. S. 347 
(1918). Viewing the instant transaction as a sale for four hundred dollars 
and stock rights, it seems clearly proper to include the value of the rights in 
the basis for taxation. But in substance only an exchange of one share in the 
bank for four in the trust company occurred. As part of a corporate merger, 
an exchange is taxable, at most, only to the extent of the excess of the aggre- 
gate par value of the new stock over that of the old. Revenue Act of 1918, 
§ 202(b), 40 STAT. 1060; see MONTGOMERY, 1921 INCOME TAX PROCEDURE 
471, 472; cf. Revenue Act of 1928, §112(b), 45 Stat. 816. The Board of 
Tax Appeals meets this difficulty by stressing the formal separation of the 
deal into two stages. Shea v. Commissioner of Int. Rev., supra; Appeal of 
Saul, 4 B. T. A. 639 (1926); cf. Appeal of Langenbach, 2 B. T. A. 777 (1925); 
Lonsdale v. Commissioner of Int. Rev., 11 B. T. A. 659 (1928). But cf. 
Appeal of Zellerbach, 2 B. T. A. 1076 (1925). But in an analogous situation, 
where cash dividends are, by prior agreement of the stockholders, applied to 
the purchase of newly issued stock, the federal courts, looking at the substance, 
consider them stock dividends and so non-taxable. United States v. Davison, 
1 F.(2d) 465 (W. D. Pa. 1924), aff'd, 9 F.(2d) 1022 (C. C. A. 3d, 1926), 
certiorari denied, 271 U. S. 670 (1926); Michaels v. McLaughlin, 20 F.(2d) 
959 (N. D. Cal. 1927); see Weiss v. Stearn, 265 U. S. 242, 254 (1924). 
Contra: Appeal of Paul, 2 B. T. A. 150 (1925); cf. Hyde v. Holmes, 198 
Mass. 287, 84 N. E. 318 (1908) (income as between life tenant and remainder- 
man). In view of the policy, embodied in the Revenue Acts, against taxation 
of transfers in corporate reorganizations, it seems that the court should have 
considered whether the administrative convenience of its rule justified a 
disregard of the realities of the transaction. 


InyuNcTIONS — Acts RESTRAINED: BREACH OF CONTRACT — ENFORCE- 
MENT OF CLOSED-SHOP AGREEMENT. — The defendant had entered into a one- 
year contract with the Retail Dairy and Grocery Clerks’ Union to employ only 
members of the union. The union sought an injunction pendente lite to 
restrain the defendant from employing non-members. Held, that an em- 
ployer may be enjoined from breaking a contract to employ only union labor. 
Injunction pendente lite granted. Ribner v. Rasco Butter & Egg Co., 135 
Misc. 616, 238 N. Y. Supp. 132 (1929). 

Some courts regard strikes to secure a closed shop, and contracts to hire 
only union labor, if they materially affect the labor market, as illegal restraints 
of trade. Folsom v. Lewis, 208 Mass. 336, 94 N. E. 316 (1911) (strike); 
Polk v. Cleveland Ry., 20 Ohio App. 317, 151 N. E. 808 (1925) (contract). 
Contra: Parkinson Co. v. Building Trades Council, 154 Cal. 581, 98 Pac. 1027 
(1908) (strike); Underwood v. Texas & Pac. Ry., 178 S. W. 38 (Tex. Civ. 
App. 1915) (contract); see Stern, A New Legal Problem of Capital and Labor 
(1926) 74 U. or Pa. L. REv. 523, 538 et seg. But an otherwise illegal restraint 
may be privileged if its purpose is sanctioned by a public policy. Edelstein v. 
Gillmore, 35 F.(2d) 723 (C. C. A. 2d, 1929); see Holmes, J., dissenting, in 
Vegelahn v. Guntner, 167 Mass. 92, 105, 44 N. E. 1077, 1079 (1896). The 
economic maladjustment growing out of the workers’ inferiority in bargaining 
power makes their effective organization desirable. See Sayre, Jnducing 
Breach of Contract (1923) 36 Harv. L. REv. 663, 694; FRANKFURTER AND 
GREENE, THE LABor INJUNCTION (1930) 205. The public interest in the use 
of negotiation instead of strikes should evoke for agreements establishing the 
closed shop the sympathy even of courts which hold strikes for the same end 
illegal. See Schlesinger v. Quinto, 201 App. Div. 487, 500, 194 N. Y. Supp. 
401, 411 (1922); cf. Hoban v. Dempsey, 217 Mass. 166, 104 N. E. 717 
(1914); Tracey v. Osborne, 226 Mass. 25, 114 N. E. 959 (1917). The grant 
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of an injunction seems proper. Schlesinger v. Quinto, supra; Goldman v. 
Cohen, 222 App. Div. 631, 227 N. Y. Supp. 311 (1928) (restraining discharge 
of union men). But cf. Schwartz v. Wayne Circuit Judge, 217 Mich. 384, 
186 N. W. 522 (1922). Damages would be inadequate recompense for 
the union’s loss of power and prestige. Goldman v. Cohen, supra; Schlesinger 
v. Quinto, supra. The objection is open that an injunction restraining the em- 
ployees from working for any other employer would not be granted. Cf. 
Lundoff-Bicknell Co. v. Smith, 156 N. E. 243 (Ohio App. 1927); 4 Pomeroy, 
EQuITY JURISPRUDENCE (4th ed. 1919) § 1712. But, since the practical ef- 
fect of the injunctions so widely used by employers to combat strikes is to 
force a return to work, the doctrine of mutuality of remedy seems rather to 
support than to oppose the workers’ plea for injunctive relief. Cf. Schlesinger 
v. Quinto, supra, at 498, 194 N. Y. Supp. at 409; see Witte, Labor’s Resort to 
Injunctions (1930) 39 YALE L. J. 374, 375; Sayre, Labor and the Courts 
(1930) 39 id. 682, 695. But see Bronaugh, /njunctions in Labor Disputes 
(1922) 7 VA. L. Rec. (N.S.) 887. 


INJUNCTIONS —AcTs RESTRAINED: NUISANCES AND PusLiIc Wroncs — 
UNLOCALIZED Acts OF BooTLEGGING. — Section 23 of the National Prohibi- 
tion Act provides that any person keeping or carrying liquor with intent to 
sell, or soliciting orders for the sale of liquor, is guilty of a nuisance and may 
be restrained by injunction. 41 Stat. 314 (1919), 23 U. S. C. §35 (1926). 
The United States District Attorney filed a bill to have the defendant per- 
sonally enjoined under this section. The defendant moved to dismiss. 
Held, that § 23 is unconstitutional, as it is intended to provide a means for 
punishing crime without a jury trial. Bill dismissed. United States v. 
Cunningham, 37 F.(2d) 349 (D. Neb. 1929). 

There is little doubt that without violating the constitutional right to jury 
trial in criminal prosecutions, the legislature may make situations enjoinable 
as public nuisances which were not so treated before. Murphy v. United 
States, 272 U. S. 630 (1926); Littleton v. Fritz, 65 Iowa 488, 22 N. W. 641 
(1885); see Chafee, The Progress of the Law, 1919-1920 (1921) 34 Harv. L. 
REV. 388, 399; Note (1920) 20 Cot. L. REv. 605. Contra: Hedden v. Hand, 
go N. J. L. 583, 107 Atl: 285 (1919). Generally such extensions have in- 
volved localized sources of public injury, as did the common law nuisance. 
Murphy v. United States, supra (liquor nuisance); State ex rel. Wilcox v. 
Ryder, 126 Minn. 95, 147 N. W. 953 (1914) (bawdy-house). But injunc- 
tions have been employed by the government against criminal acts which 
were neither localized nor violative of the state’s property rights. The Su- 
preme Court has exercised a statutory power to enjoin infringements of the 
anti-trust laws. United States v. Joint Traffic Ass’n, 171 U.S. 505 (1898); 
see Keogh v. Chicago & N. W. Ry., 260 U. S. 156, 161 (1922). While an 
illegal combination threatens the private rights of so many that the bill filed 
by the government may be thought of as a representative suit, no recognized 
principle can explain injunctions against criminal syndicalism and acts of 
usury. Matter of Wood, 194 Cal. 49, 227 Pac. 908 (1924); State ex rel. 
Smith v. McMahon, 280 Pac. 906 (Kan. 1929); see (1930) 43 Harv. L. REv. 
499. But see (1930) 30 Cor. L. Rev. 126; (1930) 39 YALE L. J. 590. The 
constitutionality of § 23, which covers acts analogous to those enjoined in the 
last cited cases, has been specifically upheld in one decision and assumed in 
others. United States v. Lockhart, 33 F.(2d) 597 (D. Neb. 1929); ef. 
United States v. McCrory, 26 F.(2d) 189 (C. C. A. 2d, 1928); United States 
v. Rosoff, 27 F.(2d) 719 (C. C. A. 2d, 1928). But cf. United States v. 
Cunningham, 21 F.(2d) 800 (D. Neb. 1927). It is significant too that a 
number of states have adopted similar provisions. CAL. CopEs AND GEN. 
Laws (Supp. 1926) §§ 2933-34; Inu. Rev. Stat. (Cahill, 1929) c. 43, § 25; 





1160 HARVARD LAW REVIEW 


Iowa Cope (1927) § 2031. But if courts sustain injunctions against acts 
which are neither localized, dangerous to the state’s property rights, nor 
wrongful except as forbidden by the penal law, it is difficult to see how the 
right to jury trial can withstand any statutory extension of equitable juris- 
diction. See (1929) 29 Cot. L. REv. 212. 


INTERNATIONAL LAW— CHANGE OF SOVEREIGNTY — RISK oF LIABILITY 
TO UNRECOGNIZED GOVERNMENT ON SAME CLAIM AS DEFENSE TO ACTION 
AT Law. — At the time of the overthrow of the Imperial Government in 
Russia, the plaintiff, a Russian private banking corporation, had a balance 
on deposit in the National City Bank of New York. Subsequently, a series of 
decrees by the Soviet Government purported to nationalize private banking 
corporations. The surviving directors of the plaintiff bank sued to recover the 
New York deposit. The action was dismissed. 133 Misc. 527, 233 N. Y. 
Supp. 255 (1928). From a judgment of the Appellate Division affirming the 
dismissal, the plaintiff appealed. Held, (1) that the corporate existence of the 
plaintiff had not been terminated, (2) that the surviving directors were 
proper persons to institute this action, and (3) that jurisdiction could not be 
declined because of the chance of double recovery. Judgment reversed. 
Petrogradsky Mejdunarodny Kommerchesky Bank v. National City Bank, 
253 N. Y. 23, 170 N. E. 479 (1930). 

It is to be expected that courts in Russia and in the score of nations which 
recognize the Soviet Republic will accept the Soviet Government as successor 
in ownership of the foreign property of the former private banks. See Wohl, 
Nationalization of Joint Stock Banking Corporations in Soviet Russia (1927) 
75 U. or Pa. L. REv. 385, 622, 645. It follows that the defendant in the 
principal case can not do business in those countries without a substantial risk 
of double liability. A similar danger may arise even in the United States, by 
reason of the retroactive effect which attends political recognition of a gov- 
ernment. Oetjen v. Central Leather Co., 246 U.S. 297 (1918); Aksionairnoye 
Obschestvo A. M. Luther v. Sagor & Co., [1921] 3 K. B. 532, rev’g [1921] 
1 K. B. 456 (on the ground of supervening recognition); see Hervey, LEGAL 
EFFECTS OF RECOGNITION IN INTERNATIONAL LAW (1928) 82-111; Notes 
(1922) 35 Harv. L. REv. 607; (1929) 167 L. T. 259; (1925) 11 Corn. L. Q. 
99, 101-02. But see Lehigh Valley R. R. v. State of Russia, 21 F.(2d) 
396, gor (C. C. A. 2d, 1927); Russian Reinsurance Co. v. Stoddard, 
211 App. Div. 132, 141, 207 N. Y. Supp. 574, 583 (1925); Hervey, op. cit. 
supra, at 150; cf. The Jupiter (No. 3), [1927] P. 250, (1928) 41 Harv. L. 
REv. 402. Moreover, the character of the plaintiff as a “ juridical conception ” 
without business organization suggests serious difficulties in the disposition of 
the present award. See Fraenkel, Juristic Status of Foreign States (1925) 
25 Cor. L. Rev. 544, 566; cf. Lehigh Valley R. R. v. State of Russia, supra, 
(1927) 41 Harv. L. REv. 102, Note (1928) 37 YALE L. J. 360; (1923) 23 
Cor. L. Rev. 787. Such considerations had already led the New York court 
to refuse to accept jurisdiction over a suit differing from the instant one only 
in that the plaintiff claimed as a cestui que trust rather than as legal owner. 
Russian Reinsurance Co. v. Stoddard, 240 N. Y. 149, 147 N. E. 703 (1925), 
(1925) 39 Harv. L. Rev. 127; see Note (1930) 30 Cor. L. REv. 226, 231. 
There the court emphasized the fact that a corporation of a foreign nation 
sues in the forum by privilege and not of right. Cf. Bank of Augusta v. 
Earle, 13 Pet. 519 (U. S. 1839); National Tel. Mfg. Co. v. Dubois, 165 
Mass. 117, 42 N. E. 510 (1896); Soviet Republic v. Cibrario, 235 N. Y. 255, 
139 N. E. 259 (1923). And, where tort or contract claims of non-residents 
have seemed more appropriately adjudicated in another forum, the New 
York courts have considered their own jurisdiction discretionary. Murnan 
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v. Wabash Ry., 246 N. Y. 244, 158 N. E. 508 (1927); see Note (1927) 41 
Harv. L. Rev. 387; Note (1928) 37 YALE L. J. 983; (1928) 5 N. Y. U. L. 
Rev. 76. But cf. Hermann v. Franklin Ice Cream Co., 114 Neb. 468, 208 
N. W. 141 (1926). So it seems that a distinction between law and equity 
should not preclude the court from exercising the same discretion here as in 
the Stoddard case. Banque de France v. Equitable Trust Co., 33 F.(2d) 
202 (S. D. N. Y. 1929). 


MARRIAGE — NULLIFICATION — RIGHT OF CHILD TO ATTACK COLLUSIVE 
DECREE ANNULLING MARRIAGE OF PARENTS. — The plaintiff’s parents pro- 
cured by collusion an annulment of their marriage. On her father’s death, the 
plaintiff brought a bill against his executor to adjudicate her legitimacy and 
her right to take as heir. From a judgment for the plaintiff, the defendant 
appealed. Held, that the plaintiff may attack the collusive decree insofar 
as it deprived her of the status of legitimacy. Judgment affirmed. Henley 
v. Foster, 125 So. 662 (Ala. 1930). 

The policy of the law is against interference by third parties in suits for 
divorce or annulment of marriage. See Note (1926) 39 Harv. L. REv. 1090, 
1091; cf. Tyler v. Aspinwall, 73 Conn. 493, 47 Atl. 755 (1900), (1901) 14 
Harv. L. Rev. 625; Richardson v. King, 157 Iowa 287, 135 N. W. 640 (1912). 
Thus, the children of a marriage are not proper parties in a suit for its 
termination. See Stillman v. Stillman, 240 N. Y. 268, 270, 148 N. E. 518, 
519 (1925); cf. Baugh v. Baugh, 37 Mich. 59 (1877). A co-respondent has 
no right to intervene in a divorce suit. Leland v. Leland, 319 Ill. 426, 150 
N. E. 270 (1926); Howell v. Herriff, 87 Kan. 389, 124 Pac. 168 (1912); 
Harrop v. Harrop, [1899] P. 61; cf. Clay v. Clay, 21 Hun 609 (N. Y. 
1880). Nor may the mother of a defendant intervene in an annulment 
suit. E. B. v. E. C. B., 28 Barb. 299 (N. Y. 1858). On the other hand, 
a second wife may intervene in a suit by the first wife to set aside the 
annulment of her marriage or the decree divorcing her. Carlisle v. Carlisle, 
96 Mich. 128, 55 N. W. 673 (1893) (divorce); Bomsta v. Johnson, 38 Minn. 
230, 36 N. W. 341 (1888) (divorce); Anon., 15 Abb. Pr. (N.s.) 171 (N. Y. 
1874) (annulment); cf. Boyd v. Boyd, N. Y. L. J., April 16, 1927, at 283, 
(1927) 27 Cor. L. Rev. 878. The basis for the distinction in the holdings 
seems to be that in the cases allowing intervention, a property interest of 
the intervenor was at stake. Cf. Rawlins v. Rawlins, 18 Fla. 345 (1881); 
Tilby v. Hayes, 27 Hun 251 (N. Y. 1882). But cf. Tyler v. Aspinwall; 
Richardson v. King, both supra. Since the annulment in the instant case 
deprived the plaintiff of the right of inheritance, it is probable that she 
could have intervened in the original suit. But seemingly because it might 
work hardship to disturb a decree on which parties and their privies have 
acted, the court declared the annulment now valid except as it affected the 
plaintiff. The English Court of Appeal, when giving similar relief, said more 
logically that the annulment was totally void. See Harrison v. Southamp- 
ton, 22 L. J. Ch. (n.s.) 722, 726 (1853). 


MortTGAGES — FORECLOSURE: RIGHTS OF MortTGAGOR— RIGHT TO ApP- 
POINTMENT OF RECEIVER AFTER TRANSFER OF MORTGAGED PROPERTY. — The 
plaintiff brought a foreclosure suit against the mortgagor and his grantees, 
who had taken subject to the mortgage. The bill prayed for a personal de- 
cree against the mortgagor for any deficiency which might arise. The 
mortgage covered the rents and profits and authorized the mortgagee, upon 
default, to have a receiver appointed to collect the same. After a showing 
by the grantees that the property was adequate, the mortgagee’s application 
for a receiver was denied. Subsequently, however, the court granted a peti- 
tion by the mortgagor for a receiver pendente lite. From this ruling the 
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grantees appealed. Held, that the petition was properly granted. Appeal 
dismissed. American Trust Co. v. Casselman, 226 N. W. 892 (Mich. 1929). 

The appointment of a receiver is an extraordinary measure which the 
courts are reluctant to employ. Larson v. Orfield, 155 Minn. 282, 193 N. W. 
453 (1923); Rochester v. Bennett, 74 Mont. 293, 240 Pac. 384 (1925). 
Since its use rests very largely within the discretion of the court, even where 
the rents and profits have been specifically pledged and the mortgagee is 
authorized to have a receiver appointed upon default, his application there- 
for may be denied if the security is shown to be adequate. Althausen v. 
Kohn, 222 Ill. App. 324 (1921); Aetna Life Ins. Co. v. Broeker, 166 Ind. 
576, 77 N. E. 1092 (1906). Furthermore, influenced by a statute providing 
that no action in ejectment shall be maintained by the mortgagee until title 
shall have become absolute upon foreclosure, the Michigan court, reasoning 
from the prohibition of forfeiture by agreement, has refused to give effect to 
mortgage provisions authorizing the appointment’ of a receiver pending fore- 
closure. Union Trust Co. v. Charlotte Gen. Elec. Co., 152 Mich. 568, 116 
N. W. 379 (1908). But see Michigan Trust Co. v. Lansing Lumber Co., 103 
Mich. 392, 402, 61 N. W. 668, 671 (1894). At least one court, however, has 
appointed a receiver at the request of a defendant who would be liable for a 
deficiency. Philadelphia Mortgage & Trust Co. v. Oyler, 61 Neb. 702, 85 
N. W. 899 (1901). Although the mortgagor in the principal case had con- 
veyed away his entire interest, it was of even more vital concern to him, 
since he was apparently solvent, than to the mortgagee, that the property 
be made to yield its utmost in payment of the debt. Nevertheless, in view 
of the showing that the property was adequate, the court might well have 
refused to apply the principle contained in the Nebraska decision. 


PARTNERSHIP — LIMITED PARTNERSHIP — LIABILITY OF SPECIAL PARTNER 
TO Firm Crepitors AFTER DISSOLUTION OF PARTNERSHIP AND REPAYMENT 
oF His CaprraL ConTRIBUTION. — In 1908, upon the expiration of the agree- 
ment creating a limited partnership, all admitted firm debts were paid, and 
the defendant, a special partner, received back the amount of his capital 
contribution. There remained for distribution among the two general part- 
ners assets of greater value than a claim of which the plaintiff had given the 
firm notice. In 1914 the plaintiff initiated litigation which resulted twelve 
years later in the establishment of the validity of this claim. Kittredge v. 
Grannis, 244 N. Y. 182, 155 N. E. 93 (1926). He was unable to collect 
from the general partners, and brought the present suit in the nature of a 
creditor’s bill to reach the fund withdrawn by the defendant. From a judg- 
ment affirming a dismissal, the plaintiff appealed. Held, that for the sum 
withdrawn and interest from the date of withdrawal the defendant remained 
liable in equity to firm creditors. Judgment reversed. Kittredge v. Langley, 
252 N. Y. 405, 169 N. E. 626 (1930). 

The adventure of money in a partnership enterprise without risk of per- 
sonal obligation is the genius of limited partnership. But a special partner 
who withdraws his capital contribution during the existence of the partner- 
ship usually becomes the debtor of firm creditors, either in solido or to the 
extent of the withdrawal. See Bates, Lrm1rep PARTNERSHIP (1886) §§ 85- 
87, 92; BurDICK, PARTNERSHIP (3d ed. 1917) 406. But see UNIFORM 
LimITep PARTNERSHIP Act §§ 2(1a) VIII, 16(2b, c). It is arguable that for 
such purposes the partnership continues so long as any firm obligation is out- 
standing. See McLaughlin, J., dissenting, in Fuhkrmann v. von Pustau, 126 
App. Div. 629, 635, 111 N. Y. Supp. 34, 39 (1908); LINDLEY, PARTNER- 
sHIp (oth ed. 1924) 946. But the general rule seems to be that the risk 
of becoming a debtor to firm creditors attaches only to such withdrawals 
as a special partner makes before the partnership’s contemplated expiration. 





Fuhrmann v. von Pustau, supra; Pusey v. Dusenbury, 75 Pa. 437 (1874); see 
BATES, op. cit. supra, §91. Contra: La Chomette v. Thomas, 1 La. Ann. 
120 (1846); cf. Safe Deposit & Trust Co. v. Cahn, 102 Md. 530, 62 Atl. 819 
(1906) (voluntary dissolution before expiration of agreed term of associa- 
tion). So, in the principal case, the plaintiff was forced to draw his petition 
as a creditor’s bill supplementary to an action against the firm, and directed 
at alleged firm assets in the hands of a former specal partner. Had the 
withdrawal left the firm insolvent, the transaction would have been a con- 
veyance in fraud of creditors, and the action would have been properly 
conceived. Bell v. Merrifield, 109 N. Y. 202, 16 N. E. 55 (1888); Baily 
v. Hornthal, 154 N. Y. 648, 49 N. E. 56 (1898). But creditors can not 
complain even of a voluntary transfer of assets to a stranger, if it was made 
bona fide, without the likelihood of resultant insolvency. Cf. Field v. Otero, 
32 N. M. 338, 255 Pac. 785 (1927); Wilks v. Greacen, 155 App. Div. 623, 
140 N. Y. Supp. 851 (1913); 1 Moore, FrauDULENT CONVEYANCES (1908) 
283, n.88. A fortiori, they can not complain of a payment to the defendant 
in satisfaction of a legal obligation. The court’s finding that the Uniform 
Limited Partnership Act allows the relief sought was a gratuitous pronounce- 
ment. UNIFORM LIMITED PARTNERSHIP AcT §§ 16(1, 2), 17(4). No corre- 
sponding provisions are to be found in the earlier statute under which the 
principal case arose. N. Y. Laws 1897, c. 420. Finally, the laches of the 
plaintiff while the accrual of interest on his claim and on the defendant’s 
withdrawal was doubling his ultimate recovery, makes the result of the case 
particularly harsh. 


PrRoxIMATE CAuSE—IN GENERAL— APPLICATION OF SINE QUA NON 
RuLE IN ACTION FOR VIOLATION OF SHERMAN Act. — Three companies were 
the-sole producers of parchment paper in the United States. In 1927 the 
plaintiff company was organized to compete in the trade. Immediately the 
three old companies by concerted action reduced prices, and in eight months 
drove the plaintiff out of business. The plaintiff brought action under the 
Sherman Act against two of the old companies for damages resulting from 
the conspiracy. 26 STAT. 209 (1890), 15 U.S. C. § 2 (1926). From a judg- 
ment for the plaintiff, the defendant appealed. Held, that the damages are 
purely speculative, since the plaintiff would have been forced out of business 
even if its competitors had not conspired against it. Judgment reversed. 
Paterson Parchment Paper Co. v. Story Parchment Co., 37 F.(2d) 537 
(C. C. A. rst, 1930), certiorari granted, U. S. Daily, April 15, 1930, at 489. 

A defendant’s liability has ordinarily been restricted by taking as the start- 
ing point on the question of causation the rule that his wrong must be a causa 
sine qua non of the plaintiff's damage. Ford v. Trident Fisheries Co., 232 
Mass. 400, 122 N. E. 389 (1919); Stacy v. Knickerbocker Ice Co., 84 Wis. 
614, 55 N. W. rog1 (1893); see Smith, Legal Cause in Actions of Tort (1911) 
25 Harv. L. REv. 103, 109. In cases of independent wrongdoers, both con- 
tributing to cause the injury, the rule breaks down, and each is held liable 
although the other alone would have effected the harm. Corey v. Havener, 
182 Mass. 250, 65 N. E. 69 (1902); see Beale, The Proximate Consequences 
of an Act (1920) 33 Harv. L. Rev. 633, 639. And where a fire negligently 
started by the defendant combines with one of unknown origin to produce the 
result, the same rule of liability has been applied. Anderson v. Minneapolis, 
St. P. & S. S.M. Ry., 146 Minn. 430, 179 N. W: 45 (1920). Contra: Cook 
v. Minneapolis, St. P. & S.S.M. Ry., 98 Wis. 624, 74 N. W. 561 (1898). But 
cf. Kingston v. Chicago & N. W. Ry., 191 Wis. 610, 211 N. W. 913 (1927). 
In view of these inroads on the “ but-for” test, one writer has rejected it 
entirely, substituting the question whether the defendant’s wrongful conduct 
should be excused by the fact that the damage would have occurred anyway. 
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See Green, Are There Dependable Rules of Causation? (1929) 77 U. oF Pa. 
L. Rev. 601, 605; GREEN, RATIONALE OF PROXIMATE CAUSE (1927) 170. 
From this approach, the instant decision seems unsound; the deterrent effect 
of the statute is weakened if the results accomplished by the defendants’ un- 
lawful combination are excused because they could have been attained in a 
lawful manner. In those cases where the sine gua non rule has been in- 
voked to deny recovery because the damage would have occurred in any 
event, it is noteworthy that the harm was unintended. Douglas, Burt & 
Buchanan Co. v. Texas & Pac. Ry., 150 La. 1038, 91 So. 503 (1922); JIlinois 
Cent. R. R. v. Wright, 135 Miss. 435, 100 So. 1 (1924); see McLaughlin, 
Proximate Cause (1925) 39 Harv. L. Rev. 149, 154. 


SUBROGATION — PAYMENT OF DECEASED’s DEBT BY VOLUNTEER. — B died 
leaving as sole assets a large block of mining stock standing in the name of A. 
To save expenses of administration, A offered to pay a claim which was being 
pressed, but he died before completing the transaction. The defendants, A’s 
administrators, made the payment after obtaining the consent of B’s widow 
that they sell the stock from time to time, reimburse themselves, and 
pay the excess to her. Upon receiving payment, the creditor signed a re- 
lease. The plaintiff, subsequently appointed administrator of B’s estate, sued 
for the stock; the defendants, in a counterclaim, sought to be subrogated 
to the rights of the creditor. From a judgment for the plaintiff, the defendants 
appealed. Held, that since the defendants were volunteers, they are not en- 
titled to subrogation. Judgment affirmed. Bingham v. Walker Bros., 283 
Pac. 1055 (Utah 1929). 

When A pays B’s debt to C voluntarily, not at B’s request, nor under any 
real or supposed legal duty, nor to protect any real or supposed interest of 
his own, he is ordinarily not given a remedy by subrogation. Aetna Life Ins. 
Co. v. Middleport, 124 U. S. 534 (1888); McKinnon v. New York Assets 
Realization Co., 217 Fed. 339 (C. C. A. 2d, 1914); see SHELDON, SUBROGATION 
(2d ed. 1893) § 240. A contrary result has been reached on the technical 
ground that the claim is not discharged by a stranger’s payment; it is con- 
sidered as held thereafter by C for A, unless and until B ratifies the payment, 
as by pleading discharge in a suit by C, whereupon B becomes liable to reim- 
burse A. Neely v. Jones, 16 W. Va. 625 (1880); see Crumlish’s Adm’r. v. 
Central Improvement Co., 38 W. Va. 390, 395, 18 S. E. 456, 457 (1893); 
5 Pomeroy, Equity JURISPRUDENCE (4th ed. 1919) §§ 2335, n.11, 2348, n.gr. 
But this reasoning can not be applied to the instant case, since a contempo- 
raneous release extinguished the debt. The defendants might be allowed their 
counterclaim, however, on principles of quasi-contract. Preservation of 
another’s property is a recognized ground for recovery. Bryant’s Estate, 
180 Pa. 192, 36 Atl. 738 (1897); see WoopwarD, QUASI-CONTRACTS (1913) 
207. Contra: Mathie v. Hancock, 78 Vt. 414, 63 Atl. 143 (1906). And pay- 
ment of claims to relieve the pressure of creditors does not differ in principle 
from the care of tangible property. See Hope, Officiousness (1930) 15 CorN. 
L. Q. 205, 207. The widow’s consent, though not binding on the estate, should 
relieve the defendants of the stigma of officiousness. Cf. Note (1926) 39 
Harv. L. Rev. 381. If the defendants had used the assets of the estate to 
pay the claim, they would have had a defense insofar as the claim was valid. 
Roggenkamp v. Roggenkamp, 68 Fed. 605 (C. C. A. 8th, 1895); Lenderdink 
v. Sawyer, 92 Neb. 587, 138 N. W. 744 (1912); see Note L. R. A. rg1s5D 
948. It seems curious that, having used their own money, they should be left 
in a worse position. 


WILits — Powers — Exercise BY WILL OF AFTER-ACQUIRED SPECIAL 
Power. — T made her will in 1916, exercising in favor of her husband, H, 





BOOK REVIEWS 1165 


any powers of appoiatment which she might get by the will of her father 
or otherwise. In 1918 7’s father executed a settlement under which the 
income from certain trust funds was to go to T for life, and after her death 
to H for life or any less period if T should by deed or will appoint. In 1919 
T executed a codicil by which, inter alia, she confirmed her will. In 1924 T’s 
father executed another settlement with terms like those of the 1918 settle- 
ment. T died in 1929 without having altered her will or exercised her power 
by deed. Summonses were taken out by the trustees of the 1918 and 1924 
settlements to determine the question whether 7 had by her will and codicil 
effectively exercised the power of appointment given to her by each settle- 
ment. It was agreed by all the parties that the case was not within §§ 24 
and 27 of the Wills Act. 1 Vict. c. 26 (1837). Held, that the power given 
by the settlement of 1918 was validly exercised because of the codicil which 
republished the will, but that the will and codicil made no effective exercise of 
the power given by the settlement of 1924. Judgment accordingly. Re Bower, 
141 L. T. R. 639 (Ch. D. 1929). 

A power has been held not to be exercised by a will executed prior to its 
creation, on the ground that the donee did not intend to exercise it. Jn re 
Hayes, [1901] 2 Ch. 529 (special power); Dunn and Biddle’s Appeal, 85 Pa. 
94 (1877) (general power); Matteson v. Goddard, 17 R. I. 299, 21 Atl. 914 
(1891) (general power). Contra: Burkett v. Whittemore, 36 S. C. 428, 
15 S. E. 616 (1892) (general power). The intention to exercise the power 
in the instant case is clear, however. It has been held also that the donor 
intended further action on the part of the donee. Matteson v. Goddard, 
supra; cf. Cave v. Cave, 8 De G. M. & G. 131 (1856). But cf. United States 
Trust Co. v. Chauncey, 32 Misc. 358, 66 N. Y. Supp. 563 (1900). However, 
since the latter’s will does not take effect until his death, the appointment 
does not seem to be complete until that time and should, therefore, be con- 
sidered as satisfying common provisions used in instruments creating powers, 
such as “ shall by deed or will appoint.” Burkett v. Whittemore, supra; see 
Howard v. Carusi, MacArth. & M. 260, 275 (D. C. 1880). Contra: Mat- 
teson v. Goddard, supra. A distinction might here be drawn between general 
and special powers, since the latter involve a certain amount of discretion. 
See FARWELL, Powers (3d ed. 1916) § 41. But see Stone v. Forbes, 189 
Mass. 163, 169, 75 N. E. 141, 142 (1905). But such a distinction does not 
seem sound in view of the fact that the donee, in leaving unchanged, after 
the acquisition of a power, a will which clearly expresses his intention to 
exercise such a power, is obviously demonstrating his satisfaction with his 
original supposed disposition of the property which he might later be em- 
powered to appoint. Cf. United States Trust Co. v. Chauncey, supra. The 
likelihood of reliance by ordinary persons on the supposed validity of such 
an attempted exercise is a strong argument against its nullification, which has 
been due to doubtful conjectures as to the parties’ intention rather than to 
an inquiry into considerations of policy. 
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Some MopERN TENDENCIES IN THE LAw. By Samuel Williston. New York: 
Baker, Voorhis & Co. 1929. pp. 167. $1.50. 


This book is a reprint of three lectures given by Mr. Williston under the 
White Foundation at the University of Virginia. The first deals with the ever 
recurrent question of the relation of the judge to precedent and preéxisting 
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law. The author recognizes that our common law is largely an accretion of 
individual choices in petto, made by judges who for the most part, although 
not always, asserted that they were limited by the rules as they found them. 
The antinomy is demonstrated by a wealth of instances, drawn more particu- 
larly from the field of contract, of which he is the acknowledged master. The 
efforts of courts to disentangle themselves from precedent, aspiring toward 
a more complete adjustment with the “ mores”; the growth and later the 
solidification of equity; the discontent with the ordinary procedure of the 
courts, emerging in arbitration statutes; these are used as illustrations, though 
space did not allow their full discussion. 

The second lecture deals with the movement toward codification of the 
law in the interests of simplicity and general coherence. The uncompromising 
hostility of the fifties against all such efforts, led by James C. Carter, was not 
justified, nor its underlying presupposition that there is a common law in 
nubibus from which the judges may, as it were, inhale their ideas. The neces- 
sity of some relief from the inhuman torrent of precedent, and the possibility 
of a satisfactory code when made by proper scholars and with ample cross- 
criticism, are asserted without ignoring the dangers which any authoritative 
text inevitably involves. The author hopes that the Restatements of the 
American Law Institute may offer a happy compromise between the demand 
for relief and the evils of a formal code. 

The third lecture, after some preliminary discussion of the earlier teachers 
at the Harvard Law School, considers the changes in the general outlook of 
the teaching of law in the present generation. While much remains still to be 
done in simplification of terminology and reduction of inconsistencies, these 
will not alone satisfy or fulfill the demands of the profession. The underlying 
assumptions can be penetrated only by researches which must go beyond the 
reports. Hence so many inquiries on special matters, and departments in what 
formerly was called sociology. Scholarship, which used to mean history, now 
means surveys. There is room for each; the law must not forget its duty of 
arranging and clarifying its doctrines, treated as imperatives; it must equally 
be alive to the conditions which determine its “ pragmatic ” side. Certainty, 
in the sense of formal logic, may be impossible, but probability is within its 
reach. This should satisfy its aspirations. 

There is no dogmatic thesis in all this, and that is surely right. The need 
of a bolder attitude toward change has called forth so much comment in the 
last three decades that one wonders whether it may not have been overdone. 
We must not forget that while judges may amend the law, they have no war- 
rant for gross innovations. To assume any general power is to disturb pro 
tanto the accepted political balance of the community; excess carries larger 
implications than the change directly involved. Even when rules no longer 
accord with the “ mores,” or never have, it is often best to enforce them; the 
assertion of the power of amendment readily lends itself to extensions in 
which the judge may erroneously suppose himself the organ of a supposititious 
common will, which does not exist. It was a judge who said: “ Boni judicis 
ampliare jurisdictionem”; a Literary Digest poll might report differently. 

But there is an even more fundamental reason for hesitation, involved in 
the very nature of the judge’s position, and the mode by which he must act. 
Justice is the dominant belief as to the proper compromise between conflict- 
ing interests. We might, it is true, imagine a technique which should allow 
us to estimate social values more objectively, but we have none, nor is it ever 
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likely that we shall. No hedonistic calculus has yet been devised, nor do we 
see what meaning it could ever have, unless men were cast in a single pattern. 
Institutions, which give contesting groups fair enough expression to avoid 
explosion, offer a means for the realization of justice, less ideally conceived. 
A judge may by chance truly represent the resultant, but he seldom does in 
fact. Not only this, but his means of inquiry are limited, even if enlightened 
by an eternity of surveys —a horrid prospect. While it is irritating to find 
him implacable before a change which would be universally accepted, his 
loyalty to the limitations imposed by his position is a condition upon his im- 
munity from those pressures which would make his work impossible. 

All this says nothing more than that some such ambiguous conclusion is 
inevitable, as this little book lays down. No harm can come from “ functional 
approach ” and the other current phrases of the day, if the limitations upon 
the judge’s proper scope are remembered. Much may result, if the new wine 
goes to light heads, as at times it has. It is not well that we should disguise 
what we are doing; it is well that we should recognize that self-knowledge may 
all the more circumscribe us. No doubt there never has been, and never can 
be, a government of laws and not men; that does not mean that in modern 
communities we can forego the advantage of commands cast in the form of 
general propositions, emanating from an authority with which no judges can, 
or should, be vested. There was indeed more warrant to ignore them in 
earlier times than now. First, it was more difficult to change; second, judges 
represented more nearly the only vocal classes. Perhaps we can do no better 
than repeat the now classic phrase of a master: “ Let thy interventions be 
‘ interstitial, not molar.’ ” 

Just what we are to do with the increasing avalanche of reports is another 
matter. It is easy to say that only the last few decades count; that alone is 
bad enough, but they are not by any means the only ones that do. The as- 
sumption that a precedent rules, if on all fours, becomes intolerable as more 
and more accumulate. Do what we will, the system is breaking with its own 
weight, as nobody can fail to observe who deals with it day by day in the 
courts. There must be some more accessible means of discovering authority; 
else the burden will be more than we can carry, and we shall separate helter- 
skelter. The problem is not unconnected with what the first lecture con- 
sidered; an inaccessible rule is no rule at all; decision is left to the inspira- . 
tion of the moment, an involuntary substitution of the kadi at the gate. Each 
jurisdiction might indeed develop individually, as there are many who wish, 
but intercommunication has its rights, and uniformity will not in the end be 
denied, at least as to much with which law must deal. It is hard to see any 
escape from something in the nature of an imperative text, with all the perils 
which have always come from its use by beings prone to veneration and 
exegesis. Restatements have their beguilements; one must have faith that 
they are songs of a goddess, not of a siren. 

Thirty years ago it would have filled the ordinary teacher or student with 
a mild contempt to be assured that the study of law included the bases of 
legislation, or inquiries into the operation of criminal courts. These were 
matters for the sociologist, or penologist; each was a separate field to be 
cultivated apart. It still seems to one so reared a bewildering multiplication 
of function; one wonders how the material is to be enough contracted to be 
manageable at all. Proliferation at the rate of the last generation must result 
in a tree which shall cover the whole earth. It is somewhat hard to adjust one’s 
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notions; yet the difficulty is due to lack of imagination. Courts and judges 
cease to be so important; much of the business of the lawyer is as “ client 
caretaker,” or in legislation, either before committees or as a member him- 
self. He must at least become aware of the methods by which alone solid 
foundations may be set. Some acquaintance with them disabuses him of the 
naive beliefs which have dictated and still dictate the bulk of our legislation 
and our business beliefs. But the ideal goes much beyond that; it includes 
the advancement of learning wherever the law reaches, and that is nearly 
everywhere. For good or ill the broader outlook has come to stay; it must 
have its day, whether or not it will in the end result in departments which do 
not directly communicate. Meanwhile education must go along as it did, in 
the law as it is applied in courts. There is not much that is not trite to say 
about all this; thirty years hence we shall have schools in the old sense, and 
Institutes like that just started in Johns Hopkins, separate or allied. Who 
can foretell what the Fates have in store? Meanwhile we must not complain 
that the table appears over-loaded. 
LEARNED HAnp. 
New York City. 





THE ENCYCLOPAEDIA OF THE SocriAL ScrENceEs. Editor-in-chief, Edwin 
R. A. Seligman; Associate Editor, Alvin Johnson. Volume I. New 
York: The Macmillan Company. 1930. pp. xxvii, 646. $7.50. 


A friendly critic once remarked of Viscount Cecil that he had one foot in 


the League of Nations and the other in the Middle Ages. In varying pro- 
portions that description fits everyone. We are all compounded of fears 
and hopes; we are the present voices of past and future. Therefore the de- 


scriptions “ conservative” and “liberal” seldom describe those emphases 


in feeling which determine opinion. Particularly is this true in the United 
States, where everyone avows himself a “liberal” and disavows conserva- 
tism, not as though it were a coherent social philosophy, but something sinis- 
ter or at the very least unenterprising. It is idle to group men into “ liberal ” 
and “ conservative ” categories in toto. What does divide men is the vivid- 
ness with which they realize that every society is a temporary expression of 
historical processes. Particularly does the intensity with which this truth 
is held and the humility with which it is acted upon divide lawyers, espe- 
cially lawyers on the bench. Herein lies the key to the deepest contro- 
versies in the law, between blind traditionalism on the one hand and an equally 
blind indifference to historic wisdom on the other. 

Like almost every other branch of learning in the nineteenth century, law 
sought to play a lone hand. It attempted to erect itself into a self-sufficient 
and self-contained system. Certainly Anglo-American law prided itself on 
its aloofness from philosophy and its indifference to data less authoritative 
than those contained in the law reports. Law was thus largely starved of 
social sustenance. Most unfortunately not merely law as learning suffered, 
but society, which is held together and promoted in considerable part by law. 
For it is fatal for law to disregard the interconnections of society, since law 
is a process “ by which mankind has worked and fought its way from savage 
isolation to organic social life.”1 There were those who long ago admon- 





1 Hotmes, CoLLecTED LEGAL PAPERS (1920) 27. 
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ished us of these organic relations and the place of law in their texture. 
Maitland, by the achievements of his genius, defined even better than by his 
dictum the office of historical research “ as that of explaining, and therefore 
lightening, the pressure that the past must exercise upon the present, and 
the present upon the future.”? And Holmes’ whole juristic philosophy 
precluded an attitude of intellectual isolation for law. Since the essential 
task of law is “ weighing considerations of social advantage,” * law as a pre- 
occupation of scientific study is merely a part of the whole domain of hu- 
manistic learning. “If your subject is law, the roads are plain to anthropol- 
ogy, the science of man, to political economy, the theory of legislation, ethics, 
and thus by several paths to your final view of life.” * Thus spoke Holmes 
nearly fifty years ago. And the extent to which this wisdom is reflected in 
the volumes of the United States Reports gives the measure of the differ- 
ences between Mr. Justice Holmes and some of his colleagues. 

For a long time not even the academic world heeded this outlook of Mait- 
land and Holmes. Law was not taught or explained as part of society’s in- 
teractions and -interdependencies. Wherein law was like other branches of 
learning concerned with social phenomena. Every domain of knowledge 
sought not only its own special rule, but imitated nineteenth-century na- 
tionalistic sovereignty. We did not have a study of society pursued by 
multitudinous workers with a view to understanding the whole, but each 
worker dealt with a part as though it were the whole. We forgot that after 
all the “ economic man,” the “ political animal,” the “ reasonable man ” and 
the rest, were all abstractions and false abstractions at that, except when 
considered as different phases, expressive of different needs, of flesh-and- 
blood human beings. The process of specialization became so attenuated, 
that man, the totality, again clamored for recognition even among those 
learned professions which presume to concern themselves with man. The 
pressure of new facts, of new demands upon law from without the law, be- 
came too insistent to be denied. The creative ferment of Holmes quietly but 
firmly permeated the soggy corpus of the law. Even more influential than 
its effect upon specific decisions, was its power to fire the minds of the 
younger generation about the true sources and forces of the law. Indeed 
mere outsiders, non-lawyers, began to talk and write about law, and with 
critical illuminations, men like John Dewey, Graham Wallas, Morris R. 
Cohen, Charles A. Beard, Harold J. Laski. The conviction gained ground 
that law is not to be explained merely by what is in the law books, and 
perchance what is in the law books may not explain the law. 

All this fitted in with the growing sense of mutilation about their special- 
ties, which disturbed other social scientists. The economist became psy- 
chological, the psychologist anthropological, the anthropologist juristic, the 
political scientist recurred to Aristotle’s universality and recalled that The 
Federalist placed interests at the core of politics. The air was rife with a 
common feeling of inadequacy among the social scientists because they 
dwelt too much apart. And the time was ripe not for giving up their spe- 
cial pursuits, but for removing their insulations so as to gain meaning for 
the particular in the texture of the whole. 





2 A Survey of the Century, in 3 MAttLANp, COLLECTED PAPERS (1911) 432, 
439 


3 HoLMEs, op. cit. supra note 1, at 184. 4 Ibid. at 30. 
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Thus, the slogan of our own day has come to be collaboration. Indeed, 
there is not a little danger that collaboration may become a profession all 
its own, with neglect of the distinctive contributions to be made to compre- 
hending wisdom. Parts without wholes begot mutilations. Let us avoid the 
emptiness of wholes without parts. 

But everyone who has labored to understand even a small part of any of 
the fields usually called the social sciences must have experienced the con- 
fusion in the available material, its inaccessibility in any dependable form, 
and the self-sufficiency of different branches of inquiry which are essen- 
tially parts of organic problems. All this is not to be wondered at when we 
consider how relatively recent is the modern development of these studies. 
It may well have been fortunate that thus far no single powerful thinker, or 
a combination of workers with the outward prestige of authority, has in- 
dulged in premature formulation. We have at least avoided stereotyping 
partial knowledge and the errors of transiency into authoritative texts. But 
the time has come to take responsible stock both of the materials and of the 
methods of the social sciences. The stock-taking in itself will add to the 
sum of knowledge and understanding, not the least by revealing how little, 
as yet, we know. 

Some such thought lay behind the promotion of the project whose realiza- 
tion is begun in this first volume of the Encyclopaedia of the Social Sciences. 
First stirred in 1923, the idea for such an encyclopaedia was formally 
launched in 1927 under the sponsorship of ten learned societies: American 
Anthropological Association, American Association of Social Workers, Ameri- 
can Economic Association, American Historical Association, American Po- 
litical Science Association, American Psychological Association, American 
Sociological Society, American Statistical Association, Association of Ameri- 
can Law Schools, National Education Association. The work, of course, is 
the work of individuals. Nevertheless, the formal collaboration of these socie- 
ties is a fit index to the scope of the Encyclopaedia, and a symbol of con- 
sciousness on the part of those societies that they are part of a common 
fellowship. 

For those who want formal proof, the participation of the Association of 
American Law Schools amply attests the relevance of this Encyclopaedia to 
the concern of lawyers. On the assumption that law is a learned profession 
not merely for purposes of after-dinner oratory, all three branches of the 
legal profession will welcome this important contribution to their intellectual 
resources without asking that it satisfy immediately utilitarian wants. But 
it may not be without interest merely to enumerate the list of the topics in 
the first volume that contain illumination for lawyers who may have to deal 
with legal aspects of these subjects: abdication, abduction, abnormal psy- 
chology, abolition, abortion, absent-voting, absentee ownership, absolutism, 
acceptance, accidents, accounting, acts of trade, administration, administra- 
tive areas, administrative law, adolescence, adoption, adulteration, ad valorem 
and specific duties, advertising, advisory opinions, agency, agrarian move- 
ments, agreements, agricultural codperation, agricultural credit, agricultural 
labor, agricultural marketing, agriculture, aids, Alabama claims, alcohol, 
alien sedition acts, alien property, alienation of property, alimony, allegiance. 
Nor is it within the laws of probability that the first letter of the alphabet 
carries more seeds of legal interest than will the later letters. 
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This volume demonstrates anew that law is rooted in society. The library 
of every appellate court should possess this Encyclopaedia, if only as a 
standing symbol and reminder that law ultimately is an expression of eco- 
nomic, social, and psychological forces. 

Perhaps the most important part of this volume is a series of introductory 
essays tracing the development of social thought from the mature western 
civilizations of the past to our own day. We are indebted to such scholars 
as William L. Westermann, Tenney Frank, Bede Jarrett, E. F. Jacob, F. J. C. 
Hearnshaw, Harold J. Laski, Crane Brinton, Charles A. Beard, Carl Brink- 
mann, and R. M. Maclver, for fresh and penetrating studies in the history 
of ideas for their special periods. The purpose of these essays, in the 
language of Professor Seligman, is “to exhibit as far as may be in non- 
controversial fashion the filiation of the social sciences and their contem- 
poraneous relationship, as well as their dependence on the institutional and 
general intellectual situation.” 5 Technical legal doctrines and theories gain 
meaning only when placed in the perspective of the larger movements of 
thought which gave them nurture. 

Scholarship, largely American, has begun a notable undertaking in the 
Encyclopaedia of the Social Sciences. Not the least editorial accomplish- 
ment is avoidance of that opaque jargon which is the staple of so much social 
science “ literature.” In the main, the writing of this volume is limpid. To 
the editor-in-chief, Professor Edwin R. A. Seligman, his associate editor, Dr. 
Alvin Johnson, and their capable editorial staff goes the gratitude of all who 
seek for light in the dark places of man’s way with man. 


FELIX FRANKFURTER. 
Harvard Law School. 





THE PRESENT JURIDICAL STATUS OF THE BRITISH DOMINIONS IN INTERNA- 
TIONAL Law. By P. J. Noel Baker. New York: Longmans, Green & Co. 


1929. pp. xii, 421. $7.50. 
PARLIAMENT AND THE BRITISH Empire. By Robert L. Schuyler. New York: 
Columbia University Press. 1929. pp. vi, 279. $3.75. 


Professor Noel Baker’s book is founded on a course of lectures delivered 
at the Academy of International Law at The Hague in the summer of 1927. 
It is, in fact, as he explains in the preface, a translation of a written version 
of those lectures which has already appeared in French in the annual Recueil 
of the Academy. The principal theme of the book is a discussion of the 
question how far the self-governing British Dominions constitute distinct na- 
tions; and how far they can be fitted into the classical categories of inter- 
national law. Professor Baker quotes the remark of the late Professor Op- 
penheim, in the third edition of his well-known treatise, that the position of 
the Dominions has undoubtedly, since the Great War, undergone a funda- 
mental change, but that their place in the Family of Nations “ defies exact 
definition.” 2. The author agrees with M. Henri Rolin that such mysticism is 





S Pp. xx. 


1 yg AcaDEMIE DE Droit INTERNATIONAL, RECUEIL DE Cours (vol. 4, 1927) 
249-624. 
2 P. 122, quoting 1 OPPENHEIM, INTERNATIONAL Law (3d ed. 1920) g4b. _ 
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inadmissible. ‘“ Ne peut-on affirmer,” says the latter writer, “ que toute situa- 
tion juridique est susceptible d’étre analysée? ”* “ L’intérét doctrinal suffi- 
rait déja 4 justifier un effort de recherche scientifique. Il faut, au surplus, 
que les gouvernements en relation avec les Dominions sachent quelle est, en 
principe, la condition juridique de ceux-ci.” ¢ 

The two great milestones by which the advent of the Dominions to political 
majority since the Great War has been marked, are their admission on equal 
terms with Great Britain to membership of the League of Nations; and the 
Report, dated the 18th of November, 1926, and signed by Lord Balfour, of 
the “ Inter-Imperial Relations Committee of the Imperial Conference” of 
that year. The governing sentence of that Report is to the effect that the 
“ self-governing communities composed of Great Britain and the Domin- 
ions . . . are autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of their domestic 
or external affairs, though united by a common allegiance to the Crown, and 
freely associated as members of the British Commonwealth of Nations.” 5 
The “ separateness ” of the Dominions, thus explicitly recognized, is illustrated 
by their fiscal and legislative independence, by the fact that their respective 
“ Governors-General ” are no longer deemed to be the agents and spokesmen 
of the “ King’s Ministers in Great Britain,” and above all, by the fact that 
they enjoy, and to a probably increasing extent avail themselves of, the liberty 
to conduct their own diplomatic relations with foreign nations and inter se. 
The union, on the other hand, is exemplified by the common flag, the common 
nationality, the common sovereign, and the common jurisdiction of the Privy 
Council which, however, does not extend to the homeland itself. But what 
does this unity in difference, this synthesis of the One and the Many, come to 
in international law? What satisfaction can be given to the logical Latin 
mind of M. Henri Rolin? The common law lawyer would probably be 
tempted to use Mr. Asquith’s famous phrase and say, “ Wait and See.” Wait 
till a case arises, and we will discuss the abstract question so far as may be 
necessary for the decision of that case, and no further. Professor Baker 
realizes, however, that the civilized world is not exclusively composed of com- 
mon law lawyers; and that it is entitled to further and better particulars as 
to the nature of the Commonwealth with which it has so many common con- 
cerns. His conclusions may be summarized as follows. ‘“ The Dominions are 
now, for all the most important purposes of the life of the Society of States, 
separate persons of International Law.”* “Yet .. . it is impossible to 
admit that the Dominions are persons of International Law of identically the 
same kind as those which are called fully ‘ independent states.’ While the ex- 
isting legal and constitutional bonds . . . continue to subsist, they [the Do- 
minions] will have both a juridical and an organic connection with the 
British Empire, and in consequence their mutual relations inter se will differ 
profoundly from those of the other persons of the international Society of 
States. ... The truth is that the nineteenth-century phraseology of Inter- 
national Law no longer fits the facts.” 7 “ Sovereignty ” and “ independence ” 
can no longer be regarded as simple qualities, which a community either 





8 Pp. 1-2, quoting Rolin, Le Statut des Dominions (1923) 4 Revue ve Droit 
INTERNATIONAL ET DE L&GISLATION COMPAREE (3d ser.) 195, 214. 

4 Ibid., quoting Rolin at 197-08. 6 P. 346. 

5 Appendix, p. 386. 7 P. 356. 
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possesses or does not possess. They correspond to an individualistic society 
which is out of date. In the words of Professor Brierley of Oxford, “ A sys- 
tem of law that encourages the maximum assertion of will may be tolerable 
at certain times, as in the nineteenth century; but we are more and more 
finding it intolerable in the twentieth.” ® 

But if this is the position of the several members of the British Common- 
wealth, what of the Commonwealth itself? Is the British Empire still 
to be regarded as a “person of International Law,” and if so, what kind 
of person? And here, in the opinion of Professor Baker, a distinction 
must be drawn. The British Empire is not the same thing as the 
British Commonwealth. The former includes all the political societies 
and organizations existing under the allegiance of the British Crown. 
The latter is confined to the truly self-governing units of the Em- 
pire which are represented in the Imperial Conference.. The “ British 
Commonwealth ” has “a real existence, and the official use of its name in 
constitutional documents like the Irish ‘ Treaty’ and the Balfour Report is 
therefore fully justified in every way.”® But though the British Common- 
wealth “has a real meaning in British constitutional law and practice, it is 
also true that it has no meaning in International Law.” 2° The “ British 
Empire,” on the other hand, does undoubtedly possess a meaning in inter- 
national law; and it is “the only unit through which the Members of the 
Commonwealth have ever had joint relations with foreign Powers.” 11 But 
“ for what specific purposes can it be said that the British Empire, so defined, 
is a person of International Law? ”12 This question, which, after all, is the 
ultimate matter in hand, Professor Baker finds it very difficult to answer. He 
is clear that the Empire as such is not a member of the League of Nations. 
When that expression is used at Geneva, it means Great Britain. The best 
that can be said is that “ the Dominions and Great Britain are separate per- 
sons of International Law, but persons who are in a ‘special relationship’ 
with each other, a relationship which is nothing less than a true legal ‘ part- 
nership’ for common ends. This partnership, founded on constitutional law, 
vivified by the daily action of the partners in their intercourse with foreign 
States, makes of them when they act together as a group, as they sometimes 
do, a single entity still called, for want of a better name, the British Em- 
pire.” 13 So, in the end, the common law lawyers seem to have their way; 
and the Latin mind will have to make the best of what it must continue, we 
fear, to think a not wholly satisfactory situation. 

Professor Schuyler’s interesting and scholarly book may be regarded as 
providing the historical prolegomenon to Professor Baker’s treatise. His 
main thesis is that there has never at any time been room for doubt that in 
English constitutional theory the Parliament at Westminster has possessed 
indisputable legislative authority over all the King’s dominions. The legal 
validity of this doctrine is not affected by the fact that it furnished a treacher- 
ous basis for policy, and has led not only to the most famous of disruptions, 
but to much trouble in other places than in America, and at other times than 
in the eighteenth century. Professor Schuyler gives a most interesting ac- 
count of various other now forgotten examples of resistance to the claims of 





8 P. 357, quoting from BrirtsH YEARBOOK OF INTERNATIONAL Law (1924) 16. 


® Pp. 359-60. 
10 P. 360. 11 Jbid. 12 [bid, 18 Pp, 371-72. 
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the English parliament to legislate for the overseas territories of the Crown. 
Barbados, for example, in the seventeenth century, remained stoutly royalist, 
and refused to recognize Cromwell’s government. A century and a half later 
we find the West Indian islands as a whole protesting in the most energetic and 
even violent fashion against the anti-slavery measures and policy of West- 
minster. Professor Schuyler has spared the feelings of an English reviewer by 
saying nothing about the more recent difficulties with Kenya Colony. 


Str Maurice SHELDON Amos. 
London, England. 





Town GOVERNMENT IN MASSACHUSETTS (1620-1930). By John F. Sly. 
Cambridge: Harvard University Press. 1930. pp. x, 244. $2.50. 


A jurist trying to review critically this book by a student of government 
finds it hard to mete out justice to the author and his work within the narrow 
frame of a book review. Many problems involvéd in this study of Massa- 
chusetts Town Government not only attract the attention of the student of 
government, but are also of utmost interest to the student of law. 

Mr. Sly’s book comprises two different investigations. The first five chap- 
ters are devoted to a historical treatment of local government institutions in 
Massachusetts. Four further chapters give a description and analysis of 
modern features of legislative and administrative organization of town 
government. 

In the historical survey, the author pictures the early settling at Plymouth 
and Massachusetts Bay, describes the beginning of the town meeting and of 
the administrative organization (selectmen and other officers), and adds “a 
critique of town origins.”” He continues with the development during the last 
two centuries, touching upon town suffrage, legislation of local character, town 
by-laws, ways of settlement, the distinction between town, district, plantation, 
and precinct, changes in the procedure of town government, the town during 
the Revolution, influences of the new social order, and the increasing inter- 
vention of the central government. 

The analysis and appraisal of contemporary conditions which follow begin 
with a thorough and detailed description of modern town meeting proce- 
dure and of the duties and powers of the various town officers. The author 
finds that the interests of the town meeting are often “ appallingly ob- 
jective” + and that “trivial matters receive the most consideration,” * 
“ that the success of town meeting procedure is a matter of personality rather 
than of more formal regulation,” * and that evidently in the larger areas the 
town meeting “ can no longer function under even a semblance of its early pro- 
cedure.” * But New England conservatism refuses to abandon the old tradi- 
tion of direct democracy for representative government. The result of a 
struggle for readjustment of the local governmental organization to the new 
social order is therefore a compromise, the essentials of which “ contain ele- 
ments unique in American municipal methods.” * In the “limited or repre- 
sentative town meeting ” only the delegates chosen equally by popular vote 
in the varying number of precincts in which the community is divided are the 


1 P. 147. 2 P. 148. 3 P. 153. 4 P. 162. 5 P. 165. 
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voting members. The rest of the electorate, however, may still attend the 
meetings and take part in the debate.® 

Efforts toward correcting another weakness of the old form of town gov- 
ernment resulted in the “ Norfolk or Town Manager Plan” in which the 
scattered responsibilities of the town executive find more concentration and 
consolidation. A further interesting feature of modern town government is 
“ finance or advisory committees,” which promise to become a decisive factor 
in most of the medium-sized communities. The new ideas of local govern- 
ment reform are spreading throughout the state, and even where changes have 
not yet been made, “ there is no doubt of the growing unrest that is mani- 
fested in Massachusetts towns pertaining to its form of government.” 7 

The source material from which Mr. Sly draws his knowledge varies in the 
two parts of his book. For the historical part he depends mostly upon “ care- 
fully prepared private accounts and public records,” ® especially upon the 
old records of the Colonies and of single towns. The analytical part is based 
upon judicial decisions and modern town reports. The reader has the im- 
pression of painstaking research, and it is indeed the first time this kind of 
work has been done in a comprehensive study of one governmental institution 
of a single state. 

In order to measure the value of a book, however, it is essential not only to 
take account of its absolute value, but also to compare the result actually 
reached with the author’s aim. The author wished “ to show the possibilities 
for institutional research that lie hidden ” ® in the materials he used. From 
this point of view, his work has been very successful and valuable. He also 
wished “ to indicate the pressures that increased numbers and administrative 
complexities have brought to the simple machinery of another day.” 1° That, 
indeed, has been done. But it is doubtful whether Mr. Sly has attained his 
objective of an analysis of “ the motives and methods in which the local com- 
munities of the commonwealth are grounded.” 14 

Mr. Sly thinks in terms of movement rather than of stability. He sees 
historical facts as stages of a process, not as the resultants of various causes. 
He also strives for complete objectivity, as manifested in his use of the most 
immediate and neutral sources out of which he can pick historical facts. He 
stresses the hard facts of external life. He tries to get away from idealistic 
interpretation — idealistic from the religious as well as from the political 
point of view; and he does not bother about a “ metaphysical basis.” This 
tendency, however, leads to inconsistencies in his book. Whereas Mr. Sly 
fails to reckon with legal doctrines or political ideas in the historical develop- 
ment of the town meeting government, he nevertheless gives in the analytical 
part of his book an excellent illustration of the working of such ideas: the in- 
fluence of the Brookline or Norfolk plan on other towns of the common- 
wealth. He follows the example of those historians who, in the phrase of Pro- 
fessor Charles A. Beard, “ seeing the many pitfalls which beset the way of 
earlier writers, have absolutely turned aside from interpretation in the larger 
sense, and concerned themselves with critical editions of the documents and 





6 The author previously published two articles on this subject. See Contem- 
porary Town Meeting Government in Massachusetts (1926) 15 Nat. Mun. Rev. 
444; Massachusetts Town Meeting Bends But Does Not Break, ibid. 681. 

7 P. 272. 

oP. 240. 9 P. 219. 10 Pp. 219-20, 11 P, 219. 





1176 HARVARD LAW REVIEW 


with the impartial presentation of related facts.” 12 This scholar’s criticism 
may be applied in many respects to the historical part of Mr. Sly’s book, espe- 
cially to the first two chapters. 

Writing the history of the past, it is necessary somehow to supplement the 
related “ bare facts.” We can not leave out of account the incidental historical 
conditions, which easily drop from people’s memory, such as motives and 
attitudes and other psychological factors which belong to the world of ideas 
but are causal in the world of facts. Some kind of interpretation must be 
made, the problem being primarily a choice of means for attaining a high 
degree of objectivity. The reading of Dean Pound’s /nterpretations of Legal 
History ** must be recommended to the author. 

Mr. Sly’s failure to view his subject in a deeper perspective impairs the 
value of his work. It not only makes him overlook several important points 
and ignore other interesting problems, but also leads him to assertions which 
he fails to prove. We may touch the two weakest points of his book. 

The main part of Mr. Sly’s “ critique of town origins ” is a rather objective 
enumeration and comparison of the theories of nineteenth-century authors, 
most of whom show —to use Dean Pound’s words —“ the connection be- 
tween the modes of thought of the founders of the historical school in juris- 
prudence and the general Romantic movement of the time.” 14 The impartial 
account of earlier explanations of the origins of town government is, as such, 
instructive and worthy of acknowledgment. But it is no “ critique.” When 
the author acclaims Channing’s analysis?° he offers nothing with which to 
support this opinion, since, in his account of early settlement and institutional 
beginnings, he omits any mention of religious, social, and economic aspects, 
just as he fails to picture the historical background or to compare the origin 
and development of Massachusetts towns with that of the towns in the other 
New England states. An additional study of the sources from this point of 
view will impress the author that he has not reached the highest possible 
degree of objectivity. When Mr. Sly states that “the charter of the Massa- 
chusetts Bay Company was primarily commercial,” 1° he neglects to tell us that 
it was the charter of a special kind of joint-stock company, often used in that 
age of discovery for the sake of commercial enterprise. Nor are we informed 
that the nomenclature for the organs of this corporation (‘“ Governor and 
Assistants ”) was taken from the old English guilds.17 When Mr. Sly alleges 
that “ecclesiastical influences were important —but more in matters of 
policy than framework,” 1* he does not seem to appreciate the important réle 
which the Puritan doctrine of the individual’s “ willing covenant of conscious 
faith ” has played in the development of American law, nor does he seem to 
remember that for a long time ecclesiastical and political community, parish 
and town, were one unit. Mr. Sly, furthermore, fails to discuss thoroughly 
the important problem of the land system in early New England. The traces 
of early economic conditions can be found in the theory, still alive in Mas- 





12 An EconoMIc INTERPRETATION OF THE CONSTITUTION OF THE UNiTED STATES 
(1913) 4. 18 (1923). 

14 PouNnD, INTERPRETATIONS OF LEGAL HIsToRY 43. 

15 P. 68. 16 Pp, 37. 

17 See 1 Scott, THE CONSTITUTION AND FINANCE OF ENGLISH, SCOTTISH AND 
Irish Jomnt-Stock CoMPANIES TO 1720 (1910) 1-15; 2 id. 298-315; Lujo Brentano, 
Introduction to Smirn, EnciisH Gitps (1870); Gross, THE GiLtp MERCHANT 
(1890). 18 P, 67. 
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sachusetts, Maine, and Connecticut, that the property of any inhabitant may 
be taken on execution upon a judgment against the town.!® 

The other distinct defect of the book is the author’s lack of a compre- 
hensive understanding of the law —a weakness of a great part of the output 
of eclectic works on “government” in this country. Although Mr. Sly 
recognizes that the legal aspect of early town government is still an unsolved 
problem, he makes no contribution of his own to its solution. The doctrine 
of New England towns as quasi-corporations remains as unsatisfactory as 
are the comments of Dillon and McQuillin on their corporate nature.?° 
Mr. Sly also erronously states that in the Brookline Plan the members of the 
town meeting were “ to exercise all powers vested in the municipal corpora- 
tion,” 24 instead of saying that they merely took over the legislative powers 
and certain responsibilities of corporate agency formerly vested in the electo- 
rate in large. There are, in addition, several doubtful points of minor impor- 
tance which the jurist would not have overlooked, the discussion of which 
would have contributed to the understanding of the historical foundation of 
the quasi-corporation doctrine. 

Mr. Sly’s study reveals, indeed, the possibilities which lie in a compre- 
hensive study of a single legal or political institution within time and space. 
To the reviewer who sees the subject from the standpoint of the Continental 
European jurist, there remains a bulk of questions in the American law of 
municipal corporations which have not yet been subjected to systematic 
analysis and jurisprudential interpretation. To treat that field of law as a 
part of Administrative Law, as has been done in Continental Europe, gives 
the research a certain direction and reveals the existence of many problems. 
Taking the Massachusetts town as an example, an investigation must be made 
of the relationship between the town and the central, that is, the state, gov- 
ernment on the one side, and between the town and the other units of local 
government on the other.?? Special problems therein are: the distribution of 
governmental functions, the distribution of governmental discretion, legisla- 
tive, judicial, and especially administrative, control. It can easily be seen 
that the questions of the separation of powers and of the delegation of legis- 
lative power must also be dealt with. Finally there remains the fact that the 
political structure of a state (Staatsform) can not be perceived by look- 
ing at its constitution only. But, theoretically, it is necessary to search the 
whole governmental organization of the state, from the Governor to the select- 
men, in order to get a complete picture of the distribution of elements of 





19 As supplementary literature may be suggested: Apams, THE FouNDING OF 
New ENGLAND (1921) ; WEEDEN, ECONOMIC AND SociAL History oF NEw ENGLAND, 
1620-1789 (2 vols. 1890) ; DEXTER, THE CONGREGATIONALISM (1879); MERRIAM, A 
History oF AMERICAN PoriricaL THEORIES (1928) c. 1, “ The Political Theory of 
the @olonists ”; Pounp, THE Spirit oF THE Common LAw (1921) c. 2, “ Puritan- 
ism and the Law”; Osgood, The Political Ideas of the Puritans (1891) 6 Pot. 
Scr. Q. 1-28, 201-31. 

20 Ditton, COMMENTARIES ON THE LAw oF Municrpat CorporaTIons (5 vols. 
5th ed. 1911); McQumim, THe Law or Municrpat Corporations (7 vols. 
2d ed. 1928). See also BEACH, COMMENTARIES ON THE LAW OF PusBLic CorRPORA- 
TIONS (2 vols. 1893); ExLiot, THE PRINCIPLES OF THE LAW oF PuBLIC CoRPORA- 
TIONS (3d ed. 1925). 

21 Pp, 172. 

22 A start in this direction has been made. See Whitten, Public Administration 
in Massachusetts (1898) 8 Cot. U. Srupies 1n Hist., Econ. anp Pus. Law, No. 4. 
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democracy and autocracy, none of which is ever found alone. The study of 
these problems has been left in Continental Europe to the jurist. The Ameri- 
can law of municipal corporations has been developed chiefly through judicial 
empiricism. The results of these different methods can not be discussed 
here.?* To the reviewer, the systematic clarification of this field of American 
law seems to be the task of the scholar rather than of the judge and lawyer. 

From this angle Mr. Sly takes the first step on the road which scholarly 
scrutiny seems to be traveling. As a beginning, his book is a valuable and 
commendable undertaking. 

H. T. FRoEHLICH. 
Cambridge, Mass. 





A History oF Lasor LEGISLATION IN ILttNors. By Earl R. Beckner. Chi- 
cago: University of Chicago Press. 1930. pp. xiv, 539. $4.00. 


“Labor legislation ” is a flexible term, but, as used in this book and by 
most writers on the subject, it embraces all phasés of legislative attention to 
the labor contract and the relations between employers and employees. Some 
of this legislation, notably the mechanics’ lien and wage preference laws, dates 
back nearly a century, but the bulk of it has been enacted since 1890. The 
period of greatest expansion came during the ten years preceding the World 
War. While there has been progress in matters of detail and in administration 
since then, no new type of labor legislation has developed anywhere in this 
country. The principal interest of those who would improve industrial rela- 
tions has shifted to other approaches, especially labor management and em- 
ployee representation. 

Conditions appear well-nigh ripe for a renewed interest in labor legislation. 
The widespread unemployment which tends to become more serious with 
increasing mechanization as the years go by, the growing difficulties in obtain- 
ing work experienced by men past early middle age, the recognized patchy 
character of our prosperity, all are driving home to the thinking public the 
realization that technological improvements, mass production, welfare work, 
and scientific management have not produced a millennium. It becomes in- 
creasingly evident that, despite all of these, there is a sphere for governmental 
compulsion. While the main hope for further advances in the conditions of 
labor lies in the voluntary action of progressive employers, there must be 
minimum standards prescribed by law to bring the laggards into line. 

At this stage, studies dealing with the labor legislation already on the 
statute books, its history, and its value are most timely. Such is what Mr, 
Beckner attempts for one of the leading industrial states. While the title of 
his book suggests that it is a strictly historical account, its outlook extends 
forward, rather than backward. It not only gives in detail the history:ef all 
of the several labor laws of Illinois, but each chapter concludes with an 
appraisal of the adequacy of the present statutes. The author is a firm 
believer in labor legislation. Throughout, he suggests amendments to improve 
the existing laws. In addition he advocates certain new legislation, including 





23 How much can be done by judicial decisions is demonstrated in the classic 
case, Commonwealth v. City of Roxbury, 75 Mass. 451 (1851), well known for the 
excellent monographic note by the reporter, H. Gray, Jr. As to the origin and 
powers of town government, see ibid. at 510-12. 
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a comprehensive program of social insurance and the liberalization of the law 
governing the activities of labor unions. 

The author’s suggestions constitute a valuable working program for those 
persons in Illinois who are interested in the advancement of its labor legisla- 
tion. To the reviewer, however, it seems that the author does not stress 
sufficiently the importance of administration. The Illinois statute books now 
contain laws on nearly all subjects included in the labor legislation of any 
state. A larger percentage of the total state revenues are expended upon labor 
law administration than in any other state, and the per-wage-earner expen- 
ditures for this purpose rank very high.1 Yet no one, either in or out of 
the state, thinks of Illinois as a leader in labor legislation. To the reviewer, 
this seems due more to inefficient administration than to any other cause. 
What Illinois needs above all is a thorough-going divorce of its labor law 
administration from politics, followed by a grant of greater authority to its 
labor department, along the lines of the more flexible labor laws of other 
states. 

To outsiders, this book is of interest for its vivid revelation of the factors 
and influences which have advanced and retarded labor legislation. It dis- 
closes the labor unions and the social workers as the most active champions 
of labor legislation, but suggests that the greatest progress has been made 
when employers and employees have met around the conference table and 
compromised their differences. This method has been followed in Illinois 
particularly in connection with workmen’s compensation, but seems capable 
of much wider application. 

Still more, this book is of interest as the first study of the labor legislation 
of any particular state which has been made in more than a decade.” Few, 
if any, noteworthy books on any phase of labor legislation were published 
during the 1920’s. The appearance of this study, coupled with the fact that 
other important research in the field of labor legislation is now in progress,? 
bears evidence of a renewed interest in labor legislation which existing con- 
ditions appear to demand. 


Madison, Wisconsin. E. E. Witte. 





1 This statement is based upon a study of the revenues and expenditures for 
state labor law administration by Elizabeth Johnson of the University of Wiscon- 
sin, to be published in a forthcoming number of the AMERICAN LaBor LEGISLATION 
Review. This study shows that Illinois, in 1928, expended 1.97 per cent of its 
entire state revenues upon labor law administration; also, that only California and 
New York led Illinois in their expenditures for this purpose on a per-wage-earner 
basis. 

2 Accounts of the labor legislation of other states similar to this study by 
Beckner include WuitretsEy, MassacHusetts Laspor LEGISLATION (1901); 
Epwarps, THE Lasor LEGISLATION OF CONNECTICUT (1907); TowLEs, Factory 
LEGISLATION IN RHODE ISLAND (1908); Eaves, A History oF CALIFORNIA LEGISLA- 
TION (1910) ; LAUCHHEIMER, THE LaBoR LAW OF MarYLAND (1919). See also a 
brief account in PottacK, History oF LABor LEGISLATION IN IowA (1918). 

3 The reviewer has particular reference to the nation-wide studies now being 
conducted, under financial grants from funds, of the administration of labor laws 
and the operation of the workmen’s compensation acts, directed respectively by 
John B. Andrews, Secretary of the American Association for Labor Legislation, and 
Walter F. Dodd of Yale University. A general history of labor legislation in the 
United States is being written by Elizabeth Brandeis of the University of Wisconsin, 
to be included in the forthcoming third volume of Commons et al., THE LABOR 
History OF THE UNITED STATES. 
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ELECTRICAL UTILITIES, THE CRISIS IN PuBLic Controt. By William E. 
Mosher and Associates. New York: Harper & Brothers. 1929. pp. xx, 


335- $4.00. 


This book is one of a series of studies of social problems prepared under the 
auspices of the School of Citizenship and Public Affairs of Syracuse University 
and is the joint work of Dr. William E. Mosher, Director of the School, and 
a staff of six. Part I deals with the crisis in public control of electrical 
utilities. Part II is devoted to a consideration of various types of public 
control that might contribute to the solution of the crisis. There is a good 
appendix and a lengthy bibliography. 

While the authors do not present any new views relative to either the 
electrical utility or the solution of the problems confronting public regulation, 
they serve an admirable purpose in focusing attention upon the industry and 
in marshaling the facts and the various modes of regulation either actually in 
effect or proposed. The development of the book is direct and logical. 

The gist of the authors’ thesis is that the method of regulation by state 
commissions is on a very unsatisfactory basis and that it has broken down 
largely through (a) the failure of the state legislatures to enact statutes ade- 
quate to meet the development of the industry; (b) the failure of the federal 
courts to define the rate basis in so certain a manner as to enable the state 
commissions readily to determine the value of a utility; (c) the rapid rise of 
holding companies which control the operating companies and which are not 
themselves subject to public regulation; (d) the development of interstate 
transmission of power on an ever-increasing scale which is not subject to 
regulation either by the states, because of its interstate character, or by the 
federal government, because of lack of action by congress; and (e) the selfish- 
ness of the leadership in the electrical industry. 

The crisis, say the authors, is “ that we stand at the parting of the ways. 
One road leads to governmental regulation in the public interest, and the other 
to a minimum of regulation in the interest of controlling stockholders.” + 

The authors do not recommend any specific remedies. Rather do they 
urge that there must be regulation of interstate transmission of power, ef- 
fective control of holding companies, and more adequate regulation of elec- 
trical utilities in the public interest. To this end they detail various plans for 
consideration — regulation by contracts between the utility and the sovereign; 
government ownership of generating facilities in three or four huge generating 
plants in different sections of the country, with the control of rates to the 
consumers effected through contracts between the plants and the distributing 
companies purchasing the power; control in any given area by a group of 
municipalities owning and operating generating plants and distributing power 
to the public through the municipalities, as by the Ontario Hydro-Electric 
System; control through a National Planning Commission, as in England 
under the Electricity Act of 1926; and control through national ownership, 
which contemplates either outright purchase of the property and rights of all 
private companies (a plan which the authors say is now impracticable) or 
the development of generating plants and transmission and distribution lines 
by the government and the gradual taking over of private companies. 

The reviewer can not escape the conviction that the authors have, in part, 





1 P, 293. 
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misconceived the function of the state regulatory commissions. They say 
that “the purpose of public service commission regulation is to secure pro- 
tection to the public from unfair, discriminatory and monopolistic practices 
which would be prejudicial to the public welfare.” 2 And, again, “ The com- 
missioners should divest themselves of their judicial robes and enter the 
arena as the defenders (of the public). They are not or should not be pri- 
marily judges but rather guards, ever on the alert to take up the cudgels, if 
need be, in the popular interest.” * This, however, tells only half the story. 
Rate making is a legislative function, and the state commissions should, as the 
representatives of the legislature, protect the rights of both the public and 
the utility. The performance of this duty toward both is essential, if it is to 
carry out its full purpose. Protection of the rights of both is necessary even 
from the standpoint of the public interest alone, since the continued progress 
of the utility is obviously essential to the public welfare. Any proper scheme 
of regulation must have that constantly in view. 

The “ popular distrust ” of public service commission regulation, which the 
authors stress, is, to the extent to which it exists, due in measure to this same 
misconception of the state commission’s duty —the public feeling whenever 
a case is decided in favor of a utility that the commission is not protecting the 
public. A regulatory commission, to be of real service, must be as ready to 
decide in favor of the utility when the facts warrant as it is to find for the 
public if the public is entitled to relief. 

The reviewer also feels that the authors overemphasize the alleged break- 
down of regulation by state commissions. While the decisions of the United 
States Supreme Court do not lay down any definite standards for determining 
the value of utilities for rate-making purposes, and thus tend to make regula- 
tion by state commissions much less effective, the result has not been as bad 
as pictured. In the final analysis, effective regulation of public utilities must 
be accomplished through regulation by state commissions. For that reason, 
the authors would have done better if, among the remedies suggested in 
Part II, they had developed plans or methods for making regulation by state 
commissions more effective than they are at present. 

The book is very timely, and the authors and the School of Citizenship and 
Public Affairs deserve considerable commendation for their contributions to 
the question and for endeavoring to arouse an indifferent public to the 
problems and possibilities affecting the regulation of electrical utilities. 


Lewis GOLDBERG. 
Boston, Massachusetts. 





PoLiITICAL THEORY AND LAw IN MeEpIEVAL SPAIN. By Marie R. Madden. 
New York: Fordham University Press. 1930. pp. xv, 198. $4.00. 


Political theory rather than law is the principal theme of this book. There 
is an account, though not a very systematic one, of the external history of 
the chief Spanish law books from the Leges Visigothorum to the Siete Partidas, 
but there is little discussion of the principles of law contained in them beyond 
the larger political questions involved, such as the relation of the king to the 
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law, together with a rather summary description of the kingship, the councils, 
the Cortes and the municipalities, mingled with a running account of their 
development. Of private law there is little or nothing. The merits of the 
volume must therefore be judged chiefly by the value of the author’s treat- 
ment of the political principles to which she ascribes the greatness and the 
decay of the Spanish Monarchy. 

Her central thesis, and that of the Reverend Moorhouse I. X. Millar, who 
contributes a short introduction, appears in the following explanation of the 
decadence of the Spanish municipalities: ‘“‘ The point of departure for this sad 
fate came at the moment that the Roman law idea of sovereignty as a matter 
of will of the administrator, began to displace the old Spanish idea of sov- 
ereignty as the authority or final arbiter in regulating the relations of individ- 
uals or social classes in view of the final aims of justice.”1 This study is 
therefore offered as an antidote to “the baneful influence of continental 
European theories ” of sovereignty ? and as a corrective of the modern tend- 
ency away from “ the unique principles informing the Spanish concept of law 
and the institutions of the monarchy, the cortes, the municipios, . . . a theory 
of social organization which owes its originality to Catholic thought,” * and 
toward “ the Roman law philosophy ” which “ ended by stultifying the insti- 
tutions developed and in inflicting a blight upon Spain from which she still 
suffers.” * This view is put still more concisely in the Foreword: “ Whereas 
the law of Protestant English-speaking countries is decidedly Catholic in its 
original fundamental principles, the legal tradition of the Latin and Catholic 
countries is fundamentally pagan in its underlying philosophy and anti- 
Christian in many of its principles.” 5 

It is not wholly without precedent to find among the followers of Cardinal 
Bellarmine some such repudiation of “the Roman law philosophy ” upon 
which, among others, the greatest of the medieval canonists based in con- 
siderable part their theories of monarchy, papal as well as secular, but the 
results of this repudiation are far-reaching and not likely to prove acceptable 
to all who hold to the Catholic tradition. On the other hand, historians of 
the Germanist school careless of Catholic tradition are sure to feel that some 
of the institutions of medieval Europe upon which the “ blight ” thus fell may 
be traced with greater probability to a source in Germanic custom than to “a 
theory of social organization which owes its originality to Catholic thought.” 

But criticism of this theory ought to be directed to its soundness rather 
than to its results. Can the theory be substantiated? Is it defended suc- 
cessfully in this book? Two main assumptions really underlie the attack on 
the theory of sovereignty contained in it: the assumption, first, that sov- 
ereignty is and must be essentially the sovereignty of Hobbes and Austin, and 
second, that this constitutes “ the baneful influence of Continental European 
theories.” Neither of these assumptions will bear examination. Bodin, to 
whom, and not to Hobbes, Continental theories of sovereignty really ascend, 
in the first sentence of his République defined the state as “ un DROIT gouverne- 
ment.” From their definitions Hobbes, and following him Austin, omitted 
the droit and thus made their theory of sovereignty one of might, not of 
right as Bodin was careful to do. Yet Bodin was “ Continental ”; Hobbes 
and Austin were English. Bodin was profoundly versed in Roman law and 
deeply affected by it; Hobbes was not a lawyer at all. And few if any im- 





1 Pp. 155. 2 P. ix. SP. 7. 4 Pp. 100, 119-20, 180. 5 Pp, xi. 
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portant modern theorists in France or Germany who retain sovereignty in 
any form omit droit from their definition; while there is scarcely a single 
writer in “ the English-speaking countries ” holding any theory of sovereignty 
whatever who does not follow Hobbes and Austin in making his “ sovereign ” 
the person or persons habitually obeyed, a question of mere fact and neither 
of authority nor of right. In England and North America, where the hold of 
“the Roman law philosophy ” is slightest, we actually find a theory of sov- 
ereignty based on mere power, while “the baneful influence of continental 
European theories ” of sovereignty is steadily in the direction of a Rechtsstaat 
which raises a most effective barrier against the arbitrary “ will of the ad- 
ministrator ” in all cases except the very few more extreme forms of the 
theory in which Recht has shrunk to a mere abstract formula void of content 
and wholly divorced from actual life. A reasoned explanation of the short- 
comings in Continental theories of sovereignty, of which there are doubtless 
some, would have inspired more confidence than a sweeping condemnf&ation 
of them all as “ baneful.” As a whole, they are in fact more mindful of 
“right,” and more truly medieval in character than our own; and none the 
worse for it. 

One of the merits of this book is its emphasis on the undoubted fact often 
obscured by English and American writers that it is in the records of the 
Spanish kingd not of England, that we find the earliest and the clearest 
statements in limitation of the arbitrary will of a king over his subjects. But 
it is misleading in the extreme to infer, as this book does, that these are 
“unique principles” of a “Spanish concept of law.” Similar statements 
may be found in abundance in German, French, English, and other sources; 
and they were not copied from Spain. It is equally misleading to apply to 
these medieval political institutions and ideas the word “ Catholic” in the 
meaning obviously intended by the author. These institutions and ideas of 
the middle ages are a part of the common heritage of the whole of western 
civilization, and in many respects a glorious heritage it is. But the unmerited 
obscurity in which they lie and the undeserved contempt for them expressed 
in our usual ignorant use of the word “ medieval ” are not likely to give way 
to a truer view so long as one great modern ecclesiastical body claims a virtual 
monopoly of this medieval heritage and the sects calling themselves Protestant 
without discrimination repudiate their whole birthright as a blemish on their 
purity. “ The medieval Church is the mother of us all.” ® 


C. H. McItwain. 
Harvard University. 





THE GROWTH AND DECADENCE OF CONSTITUTIONAL GOVERNMENT. By 
J. Allen Smith. New York: Henry Holt and Company. 1930. pp. xvii, 
300. $3.00. 


In 1907, when the progressive movement was young and, at least relatively, 
vigorous, the late Professor Smith published his Spirit of American Gov- 
ernment. It was an able argument for greater political and economic de- 
mocracy, most of it addressed to the task of showing how undemocratic is 
our Constitution. The present book, published posthumously, has much the 
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same mission and is of similar nature. In it, however, there is less about the 
reactionaries of 1787 and more about the dwindling away of the rights of 
man in these recent days. But in point of view the book of 1930 hardly goes 
beyond that of 1907. The earlier work was a significant contribution to the 
literature of the liberal movement of its own time; the present volume 
has but a remote connection with the central problems of the contemporary 
scene. 

It is fairly clear that Professor Smith desired to see in this country a 
greater amount of freedom for the individual, particularly in the realm of 
free speech. Beyond that his ideal is far from clear. The core of it fre- 
quently appears to be the political philosophy of the American Revolution. 
Certainly the individualistic, relatively negative doctrines of that time appeal 
to him. This return to the days of the natural rights of all men (excepting 
perhaps those who were prevented from holding office or from voting because 
theye owned an insufficient amount of property) would carry with it an ex- 
treme amount of local self government. The federalism of Calhoun is to be 
preferred to the nationalism of the Supreme Court. Indeed, for the work of 
that body he has little save opposition. 

In the economic realm he views with alarm the subversive influence of 
capitalism. It is concerned with profits, not with the general good; its influ- 
ence is toward an undue centralization; and it makes for a dangerous im- 
perialism. We are, furthermore, in danger of having capitalism completely 
dominate public opinion. What is to be done about it? His only suggestion 
seems to be that we should have more of individual liberty. 

There are many of us who will agree with that particular conclusion, but it 
is to be doubted whether we can derive much satisfaction from a defense of 
the principle of free speech which does not go beyond a repetition of the 
catch-words of two or three decades ago. Nor does a discussion of the ideals 
of 1776 help in solving the problems of contemporary capitalistic society. 
Thomas Jefferson was a shrewd commentator upon the institutions of his day; 
he would never have attempted to apply the theories which he expounded dur- 
ing the Revolution to a later and different period. His strong aristocratic bent 
and his belief that the democratic institutions of his day could not satisfac- 
torily be applied in an industrial society probably have more application to 
the present time than do the doctrines cited by Professor Smith. But the 
author does not refer to these Jeffersonian ideas. In the Revolutionary and 
later Jeffersonian movements he sees nothing save liberal democracy, as in 
the Constitution he sees reaction. Both of these findings are misleading. 
And, what is more important for present purposes, neither is helpful in solv- 
ing the problem of which he writes. 

There has been so much active deification and calm assumption of the per- 
fection of the American constitutional system since the Civil War that any 
book which questions that faith is to be welcomed. All the more reason to 
regret the inadequacy of the present treatment. Both the analysis of the 
problem and the historical discussion are unconvincing, and the program which 
is apparently offered as a remedy, or set of remedies, is a vague and, in many 
respects, contradictory medley of socialism, philosophical anarchism, and 
constitutional antiquarianism. 

B. F. Wricut, Jr. 

Harvard University. 
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PRINCIPI DI DirItTO PRIVATO DEGLI STATI UNITI IN RAPPORTO ALLE OB- 
BLIGAZIONI COMMERCIALI ED AGLI INSTITUTI DEL CoMMERCIO. By Mario 
Matteucci. Rome: Mario Matteucci. 1929. pp. 190. 


No traveler through the byways of foreign legal scholarship can have failed 
to notice the recent enthusiasm on the Continent for the study of English and 
American law. The work of institutes like the Lyon Institut de Droit Com- 
paré and the Berlin Institut fiir auslandisches und internationales Privatrecht, 
publication series like the Lévy-Ullmann Etudes théoriques et pratiques de 
Droit Etranger, the great Rechtsvergleichendes Handwérterbuch fiir das 
Zivil- und Handelsrecht des In- und Auslandes, countless books and articles, 
bear witness io this preoccupation. Beyond a doubt, the bulk of this activity 
is of the highest scientific value and an example which the Anglo-American 
legal world, despite its narrow provincialism, should and must follow. 

But enthusiasms may often go too far, and the comparative study of the 
law is a field in which superficiality and inaccuracy are dangerously easy. 
Signor Matteucci attempts in 190 not very closely printed pages to present 
the principles of American commercial law. A mere reading of his chapter 
headings is sufficient at least to awaken admiration for his courage: Contracts, 
Sales, Bailments, Negotiable Instruments, Agency, Corporations and Part- 
nerships, Admiralty, Bankruptcy, Real Property, Wills and Intestacy (in 
four pages!). True enough, the book is readable, interesting, and com- 
mendably free from gross inaccuracies. Only occasionally does the author 
fall into serious error, as when he confuses business trusts with trust com- 
panies,! or when he states that corporations can not go into voluntary bank- 
ruptcy.2 But what value to a foreign reader is a discussion of the law of 
Trusts which occupies three lines, even though the correctness of what is 
said is unquestioned? To one seeking an introduction to a foreign system of 
law it may appear glorious to have it all put so briefly and neatly, but one 
may be permitted to wonder whether he is much wiser after reading the book 
than before. 

The purport of the references given the reader is often a bit difficult to 
fathom. On the origins and evolution of American law one is referred to 
Maine’s Ancient Law and the “ United States Statutes at Large” in the 
1846 edition. Not a single court decision is cited throughout the entire work, 
though much stress is laid on the uniform acts. 

This book is announced as the first of a series of studies of foreign commer- 
cial law. If the most complicated and perplexing of modern legal systems is 
set forth in this manner, one can hardly expect great enlightenment from the 
other studies. 

A. H. Fetter. 

Berlin, Germany. 
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BOOK NOTES 


CHARTER PARTIES AND OCEAN BILLs oF Lapinc. By Wharton Poor. Second 
edition. Albany: Matthew Bender & Co. 1930. pp. xii, 431. $10.00. 


Since the appearance of the first edition of this work in 1920, it has been 
accorded high rank as a standard treatise in the specialized field of maritime 
law to which it pertains. The author has now produced a thorough-going 
revision of the text, in recognition of the marked developments which this 
branch of the law has seen over the past decade. The volume is increased in 
size by over 150 pages, a large part of the new material finding its place in 
the Appendix, which now includes the York-Antwerp Rules of 1924 and the 
British Carriage of Goods by Sea Act of the same year. Both text and foot- 
notes are rewritten in order to assimilate new legislation and recent decisions 
of the courts. Altogether, the second edition is a worthy outgrowth from its 
predecessor. ‘ 


A Devo.LucAo Nos CONFLICTOS SOBRE A LEI PessoAL. By Haroldo Valladao. 
Sao Paulo: Empreza Graphica da “ Revista dos Tribunaes.” 1930. 
Pp. 93. 

This little volume is the latest contribution to the already copious literature 
on the doctrine of the renvoi. The author attacks the tendency of writers in 
the past to be satisfied with reaching rules by deduction from a priori concepts 
set up by themselves, and calls for practical solutions based upon the social 
and economic interests which it is the function of the law to protect. He 
then proceeds to show by deduction from his own set of concepts that it 
is reasonable and logical to adopt the doctrine of the renvoi. The book is 
well reasoned withal, and the analysis of the problem is unusually careful. 
Of particular interest, as supplementary to the usual discussion of cases and 
writings, are the references to legislation and international conventions 
which have apparently adopted the renvoi. 


FEepERAL Income Tax Laws. By F. Morse Hubbard. New York: Baker, 
Voorhis & Co. 1929. pp. xxxv, 3281. $30. 


More than twenty federal income tax laws, enacted during the period 1861 
to 1924, inclusive, are annotated in this immense compilation. It includes 
only official material, such as regulations, court decisions, Opinions of the 
Attorneys-General, Treasury Department rulings, and Board of Tax Appeals 
decisions. Authorities later than 1925 are not cited in this volume; it only 
faintly reflects the effect of the organization of the Tax Board, since it 
speaks as of a time so soon after the Board was organized. The preface 
states that a supplement is in preparation which will include the Revenue 
Acts of 1926 and 1928 and will bring the annotations for all the Acts up to 
date. The development of the tax law during the last four or five years has 
been so important and extensive that, until the supplement is issued, this 
publication can not be used as a guide to the present state of the law. Even 
without the supplement, the book is of permanent value for detailed study 
of income tax questions which require close historical analysis, All the 
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available official material seems to have been collected except — surprisingly 
—the valuable and indispensable legislative history of the various sections 
of these acts—such material as committee reports concerning the bills, 
and, as to the 1924 Law, the so-called “ Gregg Statement.” Law school 
libraries and public law libraries should encourage its use. It certainly fur- 
nishes the most convenient means of finding and comparing early income tax 
laws, as well as certain isolated provisions of law affecting taxation but not 
included in income tax acts. 


Tue Money VALUE or A MAN. By Louis I. Dublin and Alfred J. Lotka. 
New York: The Ronald Press Co. 1930. pp. xv, 264. $5.00. 


Since at least the beginning of the Christian era, speculation has been rife 
as to what a man is worth (Matt. x: 31). The authors of The Money 
Value of a Man avoid controversial ground, and frankly disclaim any at- 
tempt to estimate the sentimental and other intangible elements of value 
which attach to a man, or to evaluate his importance as a member of the 
community. The book is concerned only with his value to his dependents as a 
wage-earner. How uncertain even this determination must remain is ap- 
parent from the fact that a man’s net worth is found to vary from 15-25% 
according as the present value of his future earnings and expenditures is 
reckoned at a discount of 34% or of 44% per annum. Within the limits of 
accuracy which the nature of the problem imposes, however, the results 
have been worked out methodically and in a scholarly manner. An im- 
portant feature of the work is the series of tables giving values for various 
ages and income classes, and showing the effect of injuries and other disabili- 
ties. The book is worthy of use not only by life insurance agents, for whom 
it is primarily designed, but also by lawyers, judges, and legislators who are 
faced with the necessity of determining the proper amount of compensation 
to be given for loss of life or diminished earning power. 
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